
BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION 

 

IN THE MATTER OF  ) 

 ) 

LIGHTSTAR RENEWABLES, LLC, as the  ) 

affiliated Subscriber Organization for  ) 

NM SOLAR 4000, LLC.  ) 

    Complainants )  Case No. ________________ 

 ) 

vs.  ) 

 ) 

INCLIME, INC.,  ) 

    Respondent. ) 

 ) 

 

EMERGENCY VERIFIED COMPLAINT FOR INJUNCTIVE RELIEF  

AND DETERMINATION REGARDING THE APPLICATION OF  

THE COMMUNITY SOLAR RULE NMAC 17.9.573 

 

 Complainants Lightstar Renewables, LLC and NM Solar 4000, LLC (collectively referred 

to herein as “Lightstar”), by and through their attorneys, Sutin, Thayer & Browne A Professional 

Corporation (Lynn E. Mostoller and Robert J. Johnston) hereby file this Emergency Verified 

Complaint for Injunctive Relief and Determination Regarding the Application of the Community 

Solar Rule NMAC 17.9.573 (“Verified Complaint”). A signed and notarized verification statement 

required pursuant to NMAC 1.2.2.15.A.(6) is included on the signature page of this Verified 

Complaint. As grounds for this Verified Complaint, Lightstar states as follows: 

I. 

PARTIES AND JURISDICTION  

 

1. Lightstar Renewables, LLC is a Delaware limited liability company doing business 

in New Mexico. Lightstar Renewables, LLC is a leading pioneer of community solar development 

committed to developing renewable energy projects across the United States.  
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2. NM Solar 4000, LLC is a wholly owned subsidiary of Lightstar Renewables, LLC. 

Lightstar Renewables, LLC is the affiliated subscriber organization (as defined in Section 62-16B-

2(M)) for NM Solar 4000, LLC.  

3. InClime, Inc. (“Respondent”) is a Delaware corporation doing business in New 

Mexico. 

4. Pursuant to the Community Solar Act (NMSA 1978, §§ 62-16B-1 to -8) and the 

New Mexico Public Regulation Commission’s (“Commission”) Community Solar Rule (NMAC 

17.9.573), the Commission is required to engage a third-party administrator to manage an unbiased 

and nondiscriminatory process for selection of proposed projects for building and operating 

community solar facilities. NMAC 17.9.573.12.A (July 12, 2022).  

5. On information and belief, pursuant to an agreement dated on or about August 4, 

2022, the Commission engaged Respondent as program administrator to perform the duties 

established under NMAC 17.9.573.12.A (the “Contract”). See NMPRC Press Release, New 

Mexico Public Regulation Commission Enters Contract with Independent Administrator for 

Community Solar Program (August 4, 2022), available at: https://www.nm-prc.org/wp-

content/uploads/2022/08/2022-08-04_Community-Solar-Administrator-Named_press-release.pdf 

(accessed May 7, 2023). 

6. This Verified Complaint invokes the Commission’s administration, enforcement 

and oversight jurisdiction under the Community Solar Act. See NMSA 1978, Section 62-16B-7(A) 

(“The Commission shall administer and enforce the rules and provisions of the Community Solar 

Act . . . .”).  

 

 

https://www.nm-prc.org/wp-content/uploads/2022/08/2022-08-04_Community-Solar-Administrator-Named_press-release.pdf
https://www.nm-prc.org/wp-content/uploads/2022/08/2022-08-04_Community-Solar-Administrator-Named_press-release.pdf
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II. 

STATEMENT OF FACTS 

 

A. THE RFP  

7. On November 3, 2022, the Respondent issued the 2022 Request for Proposals for 

Construction and Operation of Community Solar Facilities, pursuant to the Community Solar Act 

and the Commission’s Community Solar Rule (the “Original RFP”).  See Original RFP, available 

at https://csnewmexico.com/wp-content/uploads/2022/11/new-mexico-community-solar-rfp-

2022_11_03.pdf (accessed May 7, 2023).  

8. The Respondent amended the Original RFP on November 30, 2022 and then again 

on December 28, 2022 (the “Second Amended RFP” and together with the Original RFP, the 

“RFP”). See Second Amended RFP, available at https://csnewmexico.com/wp-

content/uploads/2022/12/2022_12_28-new-mexico-community-solar-rfp-amended-clean.pdf 

(accessed May 7, 2023).   

9. Section 4 of the RFP provides scoring criteria for bids, with each factor weighted 

by the number of points awarded to the factor (“Scoring Criteria”). See id., p. 15.  

10. The Scoring Factors listed in Section 4 of the RFP are required by NMAC 

17.9.573.12.E. Specifically, NMAC 17.9.573.12.E. provides that “Eligible bids shall be scored . . 

. as follows” and the regulation lists specific scoring factors. (Emphasis added).  

11. The first Scoring Criteria listed in Section 4 of the RFP (the “Contested Criteria”) 

is weighted by up to 15 points and is stated as follows:  

“A bid for which all necessary non‐ministerial permits and 

approvals have been secured, based upon a permitting plan stamped 

by a licensed engineer, shall be categorized as fully permitted” 

 

Id. (emphasis added).  

12. In contrast, regulation 17.9.573.12.E.(1)(a) provides:  

https://csnewmexico.com/wp-content/uploads/2022/11/new-mexico-community-solar-rfp-2022_11_03.pdf
https://csnewmexico.com/wp-content/uploads/2022/11/new-mexico-community-solar-rfp-2022_11_03.pdf
https://csnewmexico.com/wp-content/uploads/2022/12/2022_12_28-new-mexico-community-solar-rfp-amended-clean.pdf
https://csnewmexico.com/wp-content/uploads/2022/12/2022_12_28-new-mexico-community-solar-rfp-amended-clean.pdf
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“[A] bid for which all necessary non-ministerial permits and 

approvals have been secured, based upon a permitting plan signed 

by a licensed engineering firm, shall be categorized as fully 

permitted and shall be awarded 15 points.” 

 

NMAC 17.9.573.12.E.(1)(a)  (07/12/2022) (emphasis added).  

 

13. Respondent is scheduled to make awards under the RFP on Tuesday, May 9, 2023. 

See Key Milestones & Program Timeline, available at https://csnewmexico.com/subscriber-

organizations/ (accessed May 7, 2023).   

 

B. LIGHTSTAR’S BIDS 

14. Lightstar responded to the RFP with four (4) separate bids, RFP ID 62 (Rose Road), 

RFP ID 69 (Arco Road), RFP ID 102 (Kelly Road), and RFP ID 104 (Rapp Canyon) (collectively, 

“Bids”).  

15. In compliance with the requirements of 17.9.573.12.E.(1)(a), each of Lightstar’s 

Bids included a permitting plan signed by a licensed engineering firm showing that all non-

ministerial permits that were required to be obtained had been obtained. See Signed Permitting 

Plans for each of the Bids submitted January 31, 2023 attached hereto collectively as Exhibit 1.  

16. More than a month later on April 13, 2023, Respondent requested that Lightstar 

“provide a permitting plan stamped by a licensed engineer before the bid window close date 

(2/1/23)” for each of the Bids. See Emails between Respondent and Lightstar, attached hereto 

collectively as Exhibit 2.  

17. Despite the Community Solar Rule not requiring a permitting plan stamped by a 

licensed engineer, Lightstar obliged Respondent and provided permitting plans stamped by a 

licensed engineer for each of the Bids (attached hereto collectively as Exhibit 3), in addition to 

the permitting plans signed by a licensed engineering firm as required by NMAC 

https://csnewmexico.com/subscriber-organizations/
https://csnewmexico.com/subscriber-organizations/
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17.9.573.12.E.(1)(a) which had been previously provided by Lightstar (e.g., Exhibit 1). See 

Exhibit 2.  

18. Respondent refused to accept the permitting plans stamped by a licensed engineer 

for each of the Bids submitted by Lightstar on the basis that the stamped plan was dated after bid 

closure. 

19. On April 28, 2023, the Program Administrator released individual project scores to 

bidders (“Bid Scores”).  

20. Despite Lightstar’s submission of a permitting plan signed by a licensed 

engineering firm showing that all non-ministerial permits that were required to be obtained had 

been obtained in strict compliance with NMAC 17.9.573.12.E.(1)(a)  (07/12/2022), the Bid Scores 

for each of Lightstar’s Bids received a score of zero (0) out of 15 for the Contested Criteria.  

21. On May 3, 2023, Lightstar submitted score discrepancies contesting the Bid Scores 

for the Bids with respect to the Contested Criteria. Lightstar’s score discrepancies requested, 

among other things, clarification from the Respondent regarding why the requirements of the 

Contested Criteria differed from the requirements of NMAC 17.9.573.12.E.(1)(a), and further 

requested that each of Lightstar’s Bids be awarded 15 points for the Contested Criteria based on 

Lightstar’s compliance with NMAC 17.9.573.12.E.(1)(a).  See Exhibit 2.  

22. In response, the Program Administrator failed to explain the RFPs departure from 

the requirements of NMAC 17.9.573.12.E.(1)(a) with respect to the Contested Criteria. Instead, 

the Program Administrator merely reiterated that “[a]s stated in the RFP, a stamped permitting 

plan prepared by a licensed engineer is a requirement that ensures all bids are evaluated fairly and 

accurately.” Exhibit 2 (emphasis added).  
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23. The Program Administrator refused and continues to refuse to award Lightstar any 

points for any of its Bids as to the Contested Criteria. 

III. 

STATEMENT OF RESPONDENT’S VIOLATIONS 

 

24. Respondent has exceeded its authority by modifying the requirements of NMAC 

17.9.573.12.E in the RFP.  

25. Specifically, the Respondent’s requirement in the Contested Criteria of the RFP 

that a “a permitting plan stamped by a licensed engineer” must be provided to receive any points 

for the Contested Criteria impermissibly imposes additional requirements not found in the criteria 

specified by the Commission in the Community Solar Rule, NMAC 17.9.573.12.E.(1)(a). 

Respondent, acting as the program administrator under the Community Solar Act, is subordinate 

to the Commission and may only act in a manner consistent the Community Solar Act and the 

Commission’s Community Solar Rule. Cf. Matter of Proposed Revocation of Food and Drink 

Purveyor’s Permit for House of Pancakes, 1984-NMCA-109, ¶ 13, 102 N.M. 63 (internal citations 

omitted)  (“An agency cannot amend or enlarge its authority through rules and regulations. . . Nor 

may an agency, through the device of regulations, modify the statutory provision.”). 

26. Additionally, Respondent’s impermissible modification of the Community Solar 

Rule is expressly prohibited by the Community Solar Rule itself, specifically NMAC 

17.9.573.12.E.(1) which provides that “[e]ligible bids shall be scored using” the factors set forth 

in the Community Solar Rule. (Emphasis added).  The Commission’s use of the term “shall” is 

significant–the criteria set forth in NMAC 17.9.573.12.E are requirements, not suggestions. See 

NMSA 1978, Section 12-2A-4(A) (“‘Shall’ and ‘must’ express a duty, obligation, requirement or 

condition precedent.”); see also State ex rel. Barela v. New Mexico State bd. Of Ed., 1969-NMSC-
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038, ¶ 6, 453 P.2d 583, 585 (it is impermissible “to read into a statute language which is not there, 

particularly if it makes sense as written.”). 

27. The Contested Criteria, impermissibly modifies the Commission’s Community 

Solar Rule, and more broadly violates the requirement of the Commission’s Community Solar 

Rule that the Respondent shall “manage an unbiased and nondiscriminatory process for selection 

of proposed projects for building and operating community solar facilities.” NMAC 17.9.573.A.  

IV. 

RELIEF SOUGHT 

 

Lightstar respectfully requests: 

 

28. That the Commission enter an order determining that Respondent’s imposition of 

the Contested Criteria is an erroneous and impermissible modification of the Commission’s 

Community Solar Rule, and that the Commission’s Community Solar Rule, specifically, NMAC 

17.9.573.12.E.(1)(a) controls over the Contested Criteria.  

29. That the Commission enter an order finding that Lightstar, having satisfied the 

requirements of NMAC 17.9.573.12.E.(1)(a), should be awarded the full 15 points available for 

the Contested Criteria.  

30. That the Commission enter an order enjoining Respondent from issuing any awards 

under the RFP until Respondent recalculates the weighted point total for each of Lightstar’s Bids 

and determines whether Lightstar should receive any awards under the RFP based upon the 

corrected scores for Lightstar’s Bids.  

 WHEREFORE, Lightstar respectfully requests the Commission grant Lightstar the relief 

requested in this Verified Complaint, and grant Lightstar such other and further relief as the 

Commission may deem just and proper.  
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Respectfully submitted,  

     SUTIN, THAYER & BROWNE,  

     A Professional Corporation  

 

 

     By: /s/ Robert J. Johnston    

Lynn E. Mostoller 

Robert J. Johnston 
PO Box 1945 

Albuquerque, NM 87103-1945 

(505) 883-2500 

LEM@sutinfirm.com  

RJJ@sutinfirm.com  

     Attorneys for Lightstar 
 

  

mailto:LEM@sutinfirm.com
mailto:RJJ@sutinfirm.com
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CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was sent via email to 

the parties indicated below: 

 

InClime, Inc. admin@csnewmexico.com  

Hon. Commissioner Gabriel Aguilera  Gabriel.Aguilera@prc.nm.gov  

Hon. Commissioner James Ellison James.Ellison@prc.nm.gov  

Hon. Commissioner Patrick O’Connell Pat.OConnell@prc.nm.gov  

Bradford Borman Bradford.Borman@state.nm.us  

Michael C. Smith MichaelC.Smith@state.nm.us  

 

 DATED this 7th day of May, 2023.  

 

By: /s/ Robert J. Johnston   

Robert J. Johnston  

 

 
6666081.docx 

 

mailto:admin@csnewmexico.com
mailto:Gabriel.Aguilera@prc.nm.gov
mailto:James.Ellison@prc.nm.gov
mailto:Pat.OConnell@prc.nm.gov
mailto:Bradford.Borman@state.nm.us
mailto:MichaelC.Smith@state.nm.us
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1.0 Introduction 

TRC Companies, Inc. (TRC) prepared the following permit plan for Lightstar Renewables, LLC 
on behalf of NM Solar 4000, LLC, for Rose Road Solar Project (Project) to summarize the 
required permits for the Project. The Project is a potential new community solar development 
site in Lea County, New Mexico, that includes a 33-acre tract of land. The Project site is located 
about south of Rose Road, outside of Hobbs city limits, in Lea County, New Mexico (Township 
18 South, Range 38 East, Section 12). 

2.0 Land Use and Zoning 

2.1.1 Land Use 

The Project site is located entirely on private land, used for agricultural uses. The surrounding 
landscape consists of agricultural fields and scattered residences. The Project site consists of 
agricultural fields growing alfalfa. Native and non-native grasses, field bindweed, and silverleaf 
nightshade are found on the edge of the agricultural fields. A central pivot irrigation system 
covers most of the area with a wheel line irrigation system on the eastern side of the property. A 
series of water line hookups exist to feed the wheel line irrigation system along the southeastern 
side of the property. The landowner’s residence is located along the southern boundary of the 
Project site. The surrounding landscape consists of agricultural fields and scattered residences. 
Based on review of aerial imagery, the Project site has been primarily used for agriculture from 
1985 to the present day (Google Earth Pro 2020). 

The topography of the Project site is characterized is relatively flat with very slight gradients. 
The elevation of Project site is approximately 3,670 feet above mean sea level. The Project site 
is located within the New Mexico Level IV Ecoregion Arid Llano Estacado (Griffith et al. 2006). 
The Arid Llano Estacado ecoregion is characterized as drier than the Llano Estacado ecoregion 
and as a transition zone between the Llano Estacado and Chihuahuan Desert region. The land 
is dominated livestock grazing and consists of shortgrass prairie of grama and buffalo grasses. 
This region is susceptible to overgrazing, and the sporadic grass cover allows the invasion of 
shrubs such as mesquite and lotebush. 

2.1.2 Zoning and Development Plans 

The Project site is located in unincorporated Lea County inside the Extra Territorial Jurisdiction 
for the City of Hobbs (which allows for future expansion of the City of Hobbs). Lea County does 
not have a zoning ordinance or solar-specific regulations (Lea County 2022a). While renewable 
energy developments are largely not addressed within the County’s Comprehensive Plan, the 
county supports commercial land use as long as they do not pose conflicts with rural land uses 
(Lea County 2005). Generally, as long as the Project is designed to meet required setbacks and 
road locations, the Project is likely to meet zoning requirements for the County (Lea County, 
2022b). Lea County provided documentation that there are no zoning regulations promulgated 
or administered by the County in the unincorporated area of Lea County (Attachment A). The 
City of Hobbs does not have specific solar farms development standards that would apply in the 
Extra Territorial Jurisdiction zone. 
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3.0 Biological Resources 

3.1 Wetland and Waterbodies 

Based on field observations, no wetlands or aquatic features were identified within the Project 
site. 

3.2 Floodplains 

The Project is located in Zone D, which means it is unmapped. 

3.3 Federal and State Listed Species 

The habitat assessment conducted on the site determined that there is no suitable habitat for 
any of the listed species. It is possible that the listed bird species could use the Project site as a 
stopover, but there is no suitable habitat for nesting. Therefore, no impacts on these species or 
their habitat are anticipated from this Project. 

4.0 Cultural Resources 

The cultural resources surveys did not find any significant cultural sites in the Project site or 
vicinity. The State Historic Preservation Office concurred with TRC’s findings and determined 
that the proposed project will have no effect on registered cultural properties (Attachment B). 

5.0 Permitting 

5.1 Federal Permitting 

5.1.1 United States (US) Army Corps of Engineers (USACE) 

No wetlands or waterbodies in the Project site. TRC requested and USACE provided a letter 
stating that no permit will be required for the Project under Clean Water Section 404 
(Attachment C). 

5.1.2 U.S. Fish and Wildlife Service 

Species protected under the Endangered Species Act or Bald and Golden Eagle Protection Act 
are unlikely to be affected by the Project. Migratory birds could nest at the Project site; 
therefore, the Project developer may want to consider implementation of voluntary avoidance 
measures such as conducting pre-construction surveys for nesting birds or scheduling 
construction to occur outside the primary nesting season (March 1 – July 1) to ensure 
compliance with the Migratory Bird Treaty Act. 

5.1.3 U.S. Environmental Protection Agency (USEPA) National Pollutant 
Discharge Elimination System (NPDES) 

USEPA National Pollutant Discharge Elimination System (NPDES) Construction General Permit 
Notice of Intent (NOI) and Stormwater Plan (SWPPP) will be required for surface disturbance 
greater than 1 acre. An electronic submittal of a USEPA NPDES Construction Use Permit NOI 
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will be prepared and submitted. A SWPPP will be developed for the Project site if the Project is 
selected during the competitive selection process. 

5.2 State Permitting 

5.2.1 New Mexico State Construction and Industries Division Permit 

New construction requires a permit through the construction and industries division. A state 
building permit final application form submitted through the New Mexico Regulation & Licensing 
Department online portal if the Project is selected during the competitive selection process. 

5.2.2 Floodplain Permit 

A floodplain development permit application is required for both Lea County and the State of 
New Mexico. The State application requires signatures from both the planning and zoning 
division and county floodplain division. Floodplain permits are submitted to the County first, then 
the State of New Mexico. A preliminary floodplain permit from the County was approved August 
2022 (Attachment D). The State application would be submitted if the Project is selected during 
the competitive selection process. 

5.2.3 New Mexico Senate Bill 84 Community Solar Act 

New Mexico’s Senate Bill 84, Community Solar Act, signed into law April 5, 2021, outlines the 
requirements for qualifications, ownership, administration, and rulemaking around community 
solar projects. The Project has developed this permit plan as part of the competitive selection 
process. 

5.3 Local Permitting 

5.3.1 Floodplain 

A floodplain development permit application is required for both Lea County and the State of 
New Mexico. The Zone D is for areas unmapped by Federal Emergency Management Agency. 
As such, these areas are considered areas where you “build at your own risk”. The County 
noted that due to the panels being suspended above the ground, solar energy facilities would be 
relatively safe if located in a floodplain, however, any unelevated structures on site should be 
placed with care to avoid areas with flood potential. 

A floodplain permit application was submitted to the County and the County provided a 
preliminary floodplain approval in August 2022 (Attachment D). The State application portion of 
the floodplain permit would be completed if the Project is selected during the competitive 
selection process. 

5.3.2 Driveways/Roadways 

Depending on Project design, a driveway or roadway permit may be required by the County. 
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5.3.3 Address Change Application 

An address change application may be required prior to state building permits and driveway 
permit applications. The address change application will be completed if the project is selected 
during the competitive selection process. 

The Permit Matrix for permits and authorizations applicable to the Rose Road Solar Project is 
shown in Table 1. 
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Table 1. Permit Matrix 

Agency Permit, Approval, 
or Review  Regulatory Trigger Recommended Assessments or 

Surveys and Timeline Estimated Timeline Permit Type 

Federal 

USACE – 
Las Cruces 
District 

Clean Water Act 
(CWA) – Section 
404 

Nationwide 
Permit (NWP) or 
Individual Permit 

If required, before commencing 
activities required for the 
construction, maintenance, 
repair, or removal of any utilities 
or facilities in Waters of the U.S., 
provided the activity does not 
result in the loss of greater than 
one-half acre of Waters of the 
U.S. 

Documentation of coordination 
will be required in support of the 
General Construction Permit 
(GCP) 

Wetland and Waterbody Delineation 

Pre-construction notification (PCN) 

Mitigation 

Fee: None ($100 for Individual 
Permit, if required)  

USACE provided a No 
Permit Required letter 
10/27/22 

Non-ministerial 

USEPA General 
Construction 
Stormwater 
Permit 

Will be required based on the 
USEPA General Construction 
Permit (GCP) guidelines that the 
disturbed area will be greater 
than 1 acre. 

Develop a Stormwater Pollution 
Prevention Plan (SWPPP) 

Complete Notice of Intent (NOI) 

EPA review of NOI can take 1 to 3 
months to process and determine if 
the application is complete 

14 days after USEPA notifies that 
they have received a complete NOI 

To be completed if the 
project is selected during 
the competitive selection 
process 

Ministerial 

U.S. Fish and 
Wildlife Service 
– New Mexico
Ecological
Services Field
Office

Endangered 
Species Act 
(ESA) – Federally 
threatened and 
endangered 
species 
consultation 

Required when an activity may 
affect federally listed threatened 
and endangered species or 
critical habitats. 

Habitat assessment 

Species-specific surveys 

Biological Assessment (if required 
due to species impacts) 

Typically, 30-45 days for each 
consultation submittal 

No suitable habitat in the 
Project site for any of the 
listed species. 

Non-ministerial 
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Agency  Permit, Approval, 
or Review  Regulatory Trigger  Recommended Assessments or 

Surveys and Timeline Estimated Timeline  Permit Type  

State   

New Mexico 
Construction 
and Industries 
and 
Manufactured 
Housing 
Division  

Building Permit  Required for new construction in 
Lea County.  

Application and fee (fee based on 
valuation of project) 

Two sets of plans 

Inspections 

30 days 

To be completed if the 
project is selected during 
the competitive selection 
process  

Ministerial 

New Mexico 
Department of 
Game and Fish 

State Threatened 
and Endangered 
Species 
Consultation 

If state-listed species could be 
impacted by Project 
implementation, consultation 
may be needed. 
Project-specific element 
occurrence records for protected 
species and sensitive habitats 
can be obtained from the Natural 
Heritage New Mexico. 

Suitable Habitat Assessment 
Inquiry of Element Occurrence Data 
(fee: $200 + pro-rated fee based on 
number of element occurrences 
provided) 
Species-specific surveys 

60-90 days 

As the Project is on 
private property no 
further action is required.  

Non-ministerial 

 

New Mexico 
Historic 
Preservation 
Division 
Department of 
Cultural Affairs 

Section 106 – 
National Historic 
Preservaton Act 
(NHPA) 
compliance 

If the Project has a federal 
nexus, the applicable federal 
agency is required to determine 
whether the Project will affect 
historic or culturally significant 
properties. The direct and 
indirect areas of potential effect 
vary among agencies and are 
determined by the agency 
involved. 

Desktop cultural resources review 
Cultural resources survey and visual 
resources assessment (if requested 
by the agency) 
Subsequent consultation 

Typically, 60-90 days 

State Historic 
Preservation Office 
(SHPO) concurrence 
was received 9/26/22.  

Non-ministerial 
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Agency  Permit, Approval, 
or Review  Regulatory Trigger  Recommended Assessments or 

Surveys and Timeline Estimated Timeline  Permit Type  

Local – Lea County   

 Address 
Application 

Once the land is purchased or 
handed over, an address 
application will be required by 
Luna County.  

Early consultation with the County is 
recommended to ensure compliance 
with new regulations. 

To be completed if 
required if the project is 
selected during the 
competitive selection 
process when the state 
building permit is 
submitted.  

Ministerial 

 
Floodplain 
determination  

The Project is located in 
Floodplain Zone D (which is 
unmapped). A floodplain 
application permit is required for 
new construction.  

None 

1 month for determination of no 
permit required 

Preliminary floodplain 
approval received the 
County 8/24/22. Full 
approval would be 
completed if the project 
is selected during the 
competitive selection 
process. 

Non-ministerial 

 

 Driveway/Road 
Permits 

Depending on the Project layout, 
driveway and road permits 
would be required 

None 

TBD with the County 

To be completed if 
required if the project is 
selected during the 
competitive selection 
process 

Ministerial 
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Attachment A. Lea County Correspondence



 
 

 

Bruce Reid        Email: breid@leacounty.net 

100 N. Main, Suite 4        Office: 575.396.8696 

Lovington, NM  88260        Cell: 575.704.2725  

______________________________________________     
 
November 17, 2022 
 
Jesse Young 
Biologist,  
TRC 6501 Eagle Rock Ave. NE Suite B5 
Albuquerque, NM 87113 
JYoung@trccompanies.com 
505.761.0208 
 
 
RE:  NM Solar 4000 LLC by Lightstar Solar, LLC developments of Arco Road Solar Project;  
Rose Road Solar Project as a part of Community Solar Program RFP 
 
 
TRC or Jesse Young or anyone concerned: 
 
There are currently no zoning regulations promulgated or administered by Lea County in the unincorporated 
areas of Lea County. The only zoning regulations in the unincorporated areas of the County are concerning with 
flight paths to and from county airports. Lea County does administer regulations pertaining to floodplain 
management, drive way permits, road crossing requirements and permits to install utility facilities within the 
public right of way. Building permits are required through Lea County Environmental Services and New Mexico 
Construction and Industries Division. 
 
 
 
Best Regards, 
Bruce Reid 
County Planner 
Lea County Planning Department 

                



 

 

Attachment B. State Historic Preservation Office (SHPO) 
Correspondence



STATE OF NEW MEXICO 
DEPARTMENT OF CULTURAL AFFAIRS 

HISTORIC PRESERVATION DIVISION 
 

BATAAN MEMORIAL BUILDING 
407 GALISTEO STREET, SUITE 236 

SANTA FE, NEW MEXICO 87501 
PHONE (505) 827-6320 

 
 

Michelle Lujan 
Grisham, Governor 

9-26-2022 
 
 
Kami Cohen 
501 Boylston Street 
Boston, MA 02116 
Kami.cohen@lightstar.com 
 
Re: HPD Log 118023, NM Solar 4000, Proposed Rose Road Solar Project, Hobbs, Lea County, NM 
 
Response via  Email Only 
 
 
Dear Ms Cohen: 
 
Thank you for providing the New Mexico State Historic Preservation Division with the above referenced 
cultural resources survey report for the proposed Rose Road Hobbs, NM community solar project.  Under 
the Cultural Properties Act (Section 18-6-8.1 NMSA 1978), the head of any state agency or department 
having direct or indirect jurisdiction over any land or structure modification which may affect a registered 
cultural property shall afford the state historic preservation officer a reasonable and timely opportunity to 
participate in planning such undertaking so as to preserve and protect, and to avoid or minimize adverse 
effects on registered cultural properties.  The Public Regulation Commission has indirect jurisdiction over 
the solar array project as part of the community solar act. 
 
I have completed my review of the report (NMCRIS150835) and I agree with the findings that no cultural 
resources are present.  
 
Additionally, I checked our records and confirmed that there are no registered cultural properties in the 
project area that could affected by either physical destruction or by the introduction of the solar array into 
the setting. Based on this review, the proposed project will have no effect on registered cultural properties 
and signifies a favorable analysis. 
 
Please do not hesitate to contact me if you have any questions. I can be reached by telephone at (505) 
505-476-0530 or by email at geoff.cunnar@state.nm.us 
 
Sincerely, 
 
 

 
Geoff Cunnar, PhD RPA 
Staff Archaeologist 
State of New Mexico Department of Cultural Affairs 
Historic Preservation Division 



407 Galisteo Street, Suite 236 
Santa Fe, New Mexico 87501 
505-476-0530 



 

 

Attachment C. U.S. Army Corps of Engineers (USACE) 
Correspondence



DEPARTMENT OF THE ARMY 
CORPS OF ENGINEERS, ALBUQUERQUE DISTRICT 

200 E. GRIGGS AVE. 
LAS CRUCES, NM 88001-3516 

 
 

 

 

                           

October 27, 2022 
 
Regulatory Division 
 
SUBJECT: No Permit Required – Action No. SPA-2022-00390, Rose Road Solar 
Project 
 
 
Kami Cohen 
NM Solar 4000, LLC 
501 Boylston St.  
Boston, Massachusetts 02116 
 
Dear Kami Cohen: 
 
 This letter responds to your request for a determination of Department of the Army 
permit requirements for the proposed Rose Road Solar Project located at approximately 
latitude 32.767974, longitude -103.099563, in Lea County, New Mexico.  The work, as 
described in your letter will consist of Construction of solar generation infrastructure.  
We have assigned Action No. SPA-2022-00390 to this project. Please reference this 
number in all future correspondence concerning the project. 
 
 Based on the information provided, we have determined that a Department of the 
Army permit is not required since the 33-acre study area consists entirely of uplands.  
However, it is incumbent upon you to remain informed of any changes in the U.S. Army 
Corps of Engineers (Corps) Regulatory Program regulations and policy as they relate to 
your project.  If your plans change such that waters of the U.S. could be impacted by 
the proposed project, please contact our office for a reevaluation of permit 
requirements. 
 
 This decision is based on an approved jurisdictional determination (JD) (attached) 
that there are no waters of the United States on the project site.  The basis for this JD is 
that the project site is comprised entirely of uplands.  A copy of this JD is also available 
at http://www.spa.usace.army.mil/reg/JD.  This approved JD is valid for five years 
unless new information warrants revision of the determination before the expiration 
date. 
 

The delineation included herein has been conducted to identify the location and 
extent of the aquatic resource boundaries and/or the jurisdictional status of aquatic 
resources for purposes of the Clean Water Act for the particular site identified in this 
request. This delineation and/or jurisdictional determination may not be valid for the 
Wetland Conservation Provisions of the Food Security Act of 1985, as amended. If you 

http://www.spa.usace.army.mil/reg/JD


- 2 -

or your tenant are United States Department of Agriculture (USDA) program 
participants, or anticipate participation in USDA programs, you should discuss the 
applicability of a certified wetland determination with the local USDA service center, 
prior to starting work. 

You may accept or appeal this Approved Jurisdiction Determination (AJD) or provide 
new information in accordance with the attached Notification of Administration Appeal 
Options and Process and Request for Appeal (NAAOP-RFA).  If you elect to appeal this 
AJD, you must complete Section II of the form and return it to the Army Engineer 
Division, South Pacific, CESPD-PDS-O, 2052B, Attn: Tom Cavanaugh, Administrative 
Appeal Review Officer, P.O. Box 36023, 450 Golden Gate Ave, San Francisco, CA 
94102 within 60 days of the date of this notice.  Failure to notify the Corps within 60 
days of the date of this notice means that you accept the AJD in its entirety and waive 
all rights to appeal the AJD. 

I am forwarding a copy of this letter to Erin Bergquist with TRC Companies, Inc.  If 
you have any questions concerning our regulatory program, please contact me at (575) 
652-3709 or by e-mail at Reid.A.Riley@usace.army.mil.  At your convenience, please
complete a Customer Service Survey on-line available at
https://regulatory.ops.usace.army.mil/customer-service-survey/

Sincerely, 

Reid Riley 
Regulatory Project Manager 

Enclosure(s) 
1. Dry Land AJD form
2. AJD appeals form

https://regulatory.ops.usace.army.mil/customer-service-survey/
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1.0 Introduction 

TRC Companies, Inc. (TRC) prepared the following permit plan for Lightstar Renewables, LLC 
on behalf of NM Solar 4000, LLC, for Rapp Canyon Solar Project (Project) to summarize the 
required permits for the Project. The Project is located in Grant County, New Mexico in the 
NENE ¼ and SENE ¼ of Section 1, Township 18 South, Range 13 West, the NWNW ¼ of 
Section 6, Township 18 South, Range 12 West, and the SWSW ¼ of Section 31, Township 17 
South, Range 12 West. The Project site encompassed approximately 46 acres. 

2.0 Land Use and Zoning 

2.1.1 Land Use 

The topography of the Project site is characterized as rolling hills that vary in steepness with a 
slope ranging from 3 to 8 percent on the top of the hills to 20 to 35 percent slope on the sides of 
the hills. The elevation of Project site is approximately 6,100 feet above mean sea level at the 
highest point. The Project site consists of open, forested land and based on review of aerial 
imagery, has always been undeveloped (Google Earth Pro 2021). The surrounding landscape 
consists of hilly open forested land, the residential areas of Bayard and Sana Clara, New 
Mexico, and an open pit mining operation to the east of the Project site. 

The Project site’s dominant tree species include alligator juniper, one-seed juniper, and Gambel 
oak. Catclaw mimosa is the dominant shrub in the area with blue grama and tobosa grass being 
the dominant grasses. The Project site is located within the New Mexico Level IV Ecoregion 
Chihuahuan Desert Grasslands (Griffith et al. 2006). The Chihuahuan Desert Grasslands occur 
in areas of fine-textured soils that have a higher water retention capacity. The grasslands were 
once more widespread, but due to historic heavy grazing desert shrubs invaded where the 
grass cover became fragmented. In grassland areas with lower rainfall, aerial coverage of 
grasses may be sparse, 10% or less. Some areas are now mostly shrubs as grasslands 
continue to decline due to drought, erosion, and climate change. 

2.2 Zoning and Development Plans 

The Project site is located in unincorporated Grant Count. Grant County does not have a zoning 
ordinance or solar-specific regulations (Grant County 2022). Grant County provided 
documentation that the County does not have any use or zoning regulation, therefore a 
business/property owner is allowed to operate at this property with no restrictions (Attachment 
A). 

3.0 Biological Resources 

3.1 Wetland and Waterbodies 

Based on field observations, no wetlands or aquatic features were identified within the Project 
site. 
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3.2 Floodplains 

The Project is mostly located in Zone X, which means it is in an area of minimal flood hazard. 
There are three sections of the transmission line that crosses Zone A, an area Without Base 
Flood Elevation. 

3.3 Federal and State Listed Species 

Based on the habitat assessment conducted on the site, suitable habitat for the Aplomado 
falcon and Mexican gray wolf, both non-essential experimental populations, occurs at the 
Project site. If on private land, non-essential experimental populations are treated as proposed 
species and are not protected under the Endangered Species Act.  

For the state-listed species, there is moderate quality habitat for the common ground dove and 
low-quality habitat for the gray vireo, reticulate gila monster, and spotted bat. No additional 
surveys or consultation is required as the Project is located on private property. Voluntary 
avoidance measures such as species-specific surveys, additional consultation, or the 
development of construction-specific timing measures to limit impacts on these species can be 
implemented to avoid impacts on state-listed species.  

The Project developer may want to consider implementation of voluntary avoidance measures 
such as conducting pre-construction surveys for nesting birds or scheduling construction to 
occur outside the primary nesting season (March 1 – July 1) to avoid potential impacts to listed 
bird species and to ensure compliance with the Migratory Bird Treaty Act.  

4.0 Cultural Resources 

Four archaeological sites were found during pedestrian surveys of the Project site. The SHPO 
concurred with TRC’s recommendation that the sites were “not eligible” or not significant and 
determined that the proposed project will have no effect on registered cultural properties 
(Attachment B). 

5.0 Permitting 

5.1 Federal Permitting 

5.1.1 United States (US) Army Corps of Engineers (USACE) 

There were no wetlands or waterbodies in the Project site. TRC requested and USACE 
provided a letter stating that no permit will be required for the Project under Clean Water 
Section 404 (Attachment C). 

5.1.2 U.S. Fish and Wildlife Service 

The habitat assessment conducted on the site determined that there is suitable nesting and 
habitat for the Aplomado falcon and suitable habitat for the Mexican gray wolf, both federal non-
essential experimental populations not protected under the Endangered Species Act on private 
land; however, no raptor nests were observed at the Project site and wolf den sites are not likely 
on-site due to the proximity of residential areas. Any impacts from this Project on Aplomado 
falcon and the Mexican gray wolf are anticipated to be negligible. 
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Eagles are unlikely to be impacted by the Project, but other migratory birds could nest at the 
Project site; therefore, the Project developer may want to consider implementation of voluntary 
avoidance measures such as conducting pre-construction surveys for nesting birds or 
scheduling construction to occur outside the primary nesting season (March 1 – July 1) to 
ensure compliance with the Migratory Bird Treaty Act. 

5.1.3 U.S. Environmental Protection Agency (USEPA) National Pollutant 
Discharge Elimination System (NPDES) 

USEPA National Pollutant Discharge Elimination System (NPDES) Construction General Permit 
Notice of Intent (NOI) and Stormwater Plan (SWPPP) will be required for surface disturbance 
greater than 1 acre. An electronic submittal of a USEPA NPDES Construction General Permit 
NOI will be prepared and submitted. A SWPPP will be developed for the Project site if the 
Project is selected during the competitive selection process. 

5.2 State Permitting 

5.2.1 New Mexico State Construction and Industries Division Permit 

New construction requires a permit through the construction and industries division. A state 
building permit final application form submitted through the New Mexico Regulation & Licensing 
Department online portal if the Project is selected during the competitive selection process. 

5.2.2 Floodplain Permit 

A floodplain development review and permit are required by Grant County and the State of New 
Mexico. The State application requires signatures from both the Planning and Zoning Division 
and County Planning and Mapping Department. The floodplain review has been conducted by 
the county and the State of New Mexico will review the floodplain review next. Grant County 
determined that the Project is located in Zone X, which is not located in a Special Flood Hazard 
Area. The County provided the floodplain permit December 9, 2022 (Attachment D).  

5.2.3 New Mexico Senate Bill 84 Community Solar Act 

New Mexico’s Senate Bill 84, Community Solar Act, signed into law on April 5, 2021, outlines 
the requirements for qualifications, ownership, administration, and rulemaking around 
community solar projects. The Project has developed this permit plan as part of the competitive 
selection process. 

5.3 Local Permitting 

5.3.1 Floodplain 

A floodplain development permit application is required for both Grant County and the State of 
New Mexico. The county has reviewed the site and issued a permit that determined the risk of 
building in this area. 

A floodplain permit application was submitted to the County in October 2022 and the County 
determined that the Project is located in Zone X, which is not located in a Special Flood Hazard 
Area. The County provided the floodplain permit December 9, 2022 



 
 

Lightstar Renewables, LLC on behalf of NM Solar 4000, LLC │Rapp Canyon Solar Project January 2023 
Permitting Plan 4 

5.3.2 Driveways/Roadways 

Depending on Project design, a driveway or roadway permit may be required by the County. 

5.3.3 Address Change Application 

An address change application will be required prior to state building permits and driveway 
permit applications. As the Project is located off State Highway 356, the address request cannot 
be processed until there the New Mexico Department of Transportation approved the site 
access from the highway. Site access will be identified and permitted with the New Mexico 
Department of Transportation if the Project is selected as part of the competitive selection 
process. The address change application will be submitted to the County if the Project is 
selected as part of the competitive selection process. 

The Permit Matrix for the Rapp Canyon Solar Project is shown in Table 1. 
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Table 1. Permit Matrix 

Agency 
Permit, 

Approval, 
or Review 

Regulatory Trigger Recommended Assessments 
or Surveys and Timeline Status Permit Type 

Federal 

USACE – 
Las Cruces 
District  

Clean Water 
Act (CWA) – 
Section 404 

Nationwide 
Permit 
(NWP) or 
Individual 
Permit 

If required, before 
commencing activities 
required for the construction, 
maintenance, repair, or 
removal of any utilities or 
facilities in Waters of the U.S., 
provided the activity does not 
result in the loss of greater 
than one-half acre of Waters 
of the U.S. 

Documentation of coordination 
will be required in support of 
the General Construction 
Permit (GCP) 

Wetland and Waterbody 
Delineation 

Pre-construction notification 
(PCN) 

Mitigation 

Fee: None ($100 for Individual 
Permit, if required) 

2-3 months for delineation and 
USACE consultation for No 
Permit Required or Nationwide 
Permit. Longer (1 year+ for 
Individual Permit, if required) 

USACE provided a No 
Permit Required letter 
11/14/22 

Non-ministerial 

USEPA General 
Construction 
Stormwater 
Permit 

Will be required based on the 
USEPA General Construction 
Permit (GCP) guidelines that 
the disturbed area will be 
greater than 1 acre. 

Develop a Stormwater 
Pollution Prevention Plan 
(SWPPP) 
Complete Notice of Intent 
(NOI) 

USEPA review of NOI can take 
1 to 3 months to process and 
determine if the application is 
complete 
14 days after USEPA notifies 
that they have received a 
complete NOI 

To be completed if the 
project is selected 
during the competitive 
selection process 
 

Ministerial 
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Agency 
Permit, 

Approval, 
or Review 

Regulatory Trigger Recommended Assessments 
or Surveys and Timeline Status Permit Type 

State  

New Mexico 
Construction 
and Industries 
and 
Manufactured 
Housing 
Division 

Building 
Permit 

Required for new construction 
in Grant County. 

Application and fee (fee based 
on valuation of project) 
Two sets of plans 
Inspections 

30 days 

To be completed if the 
project is selected 
during the competitive 
selection process 
 

Ministerial 

New Mexico 
Department of 
Transportation  

Permit to 
Construct an 
Access or 
Median 
Opening on 
a Public 
Right-of-Way  

Required for construction or 
alteration of a driveway 
connecting to a State-
managed roadway.  

Applicant and ownership 
information 

Site Layout Map 

May require: 

• Traffic Requirements and 
Traffic Control Plan (if 
required) 

• Site Grading and Drainage 
Plan Approval 

• SWPPP Approval 

• Environment/Cultural 
Resources Clearance 

Required prior to driveway 
construction. May take up to 
30+ days.  

To be completed if the 
project is selected 
during the competitive 
selection process 

 

Ministerial 
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Agency 
Permit, 

Approval, 
or Review 

Regulatory Trigger Recommended Assessments 
or Surveys and Timeline Status Permit Type 

New Mexico 
Department of 
Game and 
Fish 

State 
Threatened 
and 
Endangered 
Species 
Consultation 

If state-listed species could be 
impacted by Project 
implementation, consultation 
may be needed. 
Project-specific element 
occurrence records for 
protected species and 
sensitive habitats can be 
obtained from the Natural 
Heritage New Mexico. 

Suitable Habitat Assessment 
Inquiry of Element Occurrence 
Data (fee: $200 + pro-rated fee 
based on number of element 
occurrences provided) 
Species-specific surveys 

60-90 days 

As the Project is on 
private property no 
further action is 
required. 
 

Non-ministerial 

 

New Mexico 
Historic 
Preservation 
Division 
Department of 
Cultural Affairs 

Section 106 
– National 
Historic 
Preservation 
Act (NHPA) 
compliance 

If the Project has a federal 
nexus, the applicable federal 
agency is required to 
determine whether the Project 
will affect historic or culturally 
significant properties. The 
direct and indirect areas of 
potential effect vary among 
agencies and are determined 
by the agency involved. 

Desktop cultural resources 
review 
Cultural resources survey and 
visual resources assessment 
(if requested by the agency) 
Subsequent consultation 

Typically, 60-90 days 

State Historic 
Preservation Office 
(SHPO) concurrence 
was received 11/3/22. 

Non-ministerial 
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Agency 
Permit, 

Approval, 
or Review 

Regulatory Trigger Recommended Assessments 
or Surveys and Timeline Status Permit Type 

New Mexico 
Department of 
Transportation 

Permit to 
Construct an 
Access or 
Median 
Opening on 
a Public 
Right-of-Way 

Required for construction or 
alteration of a driveway 
connecting to a State-
managed roadway. 

Applicant and ownership 
information 
Site Layout Map 
May require: 
• Traffic Requirements and 

Traffic Control Plan (if 
required) 

• Site Grading and Drainage 
Plan Approval 

• Stormwater Pollution 
Prevention Plan (SWPPP) 
Approval 

• Environment/Cultural 
Resources Clearance 

Required prior to driveway 
construction. May take up to 
30+ days. 

To be completed if the 
project is selected 
during the competitive 
selection process 
 

Ministerial 

Local – Grant County  

Grant County Address 
Application 

Once the land is purchased or 
handed over, an address 
application will be required by 
Grant County.  

Early consultation with the 
County is recommended to 
ensure compliance with new 
regulations. 

To be completed if the 
project is selected 
during the competitive 
selection process and 
the New Mexico 
Department of 
Transportation permit 
approved. 
 

Ministerial 
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Agency 
Permit, 

Approval, 
or Review 

Regulatory Trigger Recommended Assessments 
or Surveys and Timeline Status Permit Type 

 
Floodplain 
Review 

Grant County Zoning and 
Planning will conduct a 
floodplain review on the 
property and decide whether a 
floodplain permit will be 
necessary. 

Need address application 
before request for floodplain 
review 

Floodplain permit 
submitted 10/31/22. 
The County provided 
the floodplain permit 
December 9, 2022. 

Non-ministerial 

 

 
Driveway 
permit 

If the project connects to 
county roads, a driveway 
permit will be required.  

Driveway permit application To be completed if the 
project is selected 
during the competitive 
selection process 

Ministerial 
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1

Bergquist, Erin

From: darrey@grantcountynm.gov
Sent: Wednesday, November 16, 2022 10:04 AM
To: Bergquist, Erin; Young, Jesse
Cc: 'Kami  Cohen'
Subject: RE: [EXTERNAL] FLOOD PLAIN RECEIPT

This is an EXTERNAL email. Do not click links or open attachments unless you validate the sender and know 
the content is safe.  
 
ALWAYS hover over the link to preview the actual URL/site and confirm its legitimacy. 

 
Properties located in Grant County do not have any use or zoning regulations; therefore, a business/property 
owner is allowed to operate at this property with no restrictions. If you have any questions, please feel free to 
contact me.  
 
Please keep in mind that Grant County may be adopting policies and an Ordinance/Resolution for Solar facilities in the 
next few months. This may involve a separate permit and/or project review process. Please contact us prior to 
Construction.  
 
 
Daniel Arrey | Grant County | Planning/GIS Specialist 
Planning & Community Development|Mapping|GIS 
Office:  575-574-0037  
Email:  darrey@grantcountynm.gov 
Grant County Administration Center 
1400 Highway 180 E. 

                                Silver City, New Mexico 88061 
 
Confidentiality Notice: This e-mail, including all attachments is for the sole use of the intended recipient(s) and may contain confidential and 
privileged information, including attorney-client privileged information. Any unauthorized review, use, disclosure or distribution is prohibited. 

If you are not the intended recipient, please contact the sender and destroy all copies of this message 
 

From: Bergquist, Erin <EBergquist@trccompanies.com>  
Sent: Wednesday, November 16, 2022 9:58 AM 
To: darrey@grantcountynm.gov; Young, Jesse <JYoung@trccompanies.com> 
Cc: 'Kami Cohen' <Kami.Cohen@lightstar.com> 
Subject: RE: [EXTERNAL] FLOOD PLAIN RECEIPT 
 
Daniel, 
Thanks for the update. 
 
As a follow-up, are you able to provide an email documentation as well, that no other land use, zoning or CUP/SUP 
permits would be required for the project? 
 
Thanks, 
Erin 
 



 

 

Attachment B. State Historic Preservation Office (SHPO) 
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STATE OF NEW MEXICO 
DEPARTMENT OF CULTURAL AFFAIRS 

HISTORIC PRESERVATION DIVISION 
 

BATAAN MEMORIAL BUILDING 
407 GALISTEO STREET, SUITE 236 

SANTA FE, NEW MEXICO 87501 
PHONE (505) 827-6320 

 
 

Michelle Lujan 
Grisham, Governor 

November 3, 2022 
 
Kami Cohen 
Development Manager 
Lightstar 
Kami.cohen@lightstar.com 
 
 
Re: Rapp Canyon Solar Project (HPD Log #118265) 
 
Dear Ms. Cohen: 
 
Thank you for providing the New Mexico State Historic Preservation Division with the cultural resources 
survey report, Cultural Resources Survey for the Rapp Canyon Solar Facility, Grant County, New Mexico 
for the Rapp Canyon community solar project.  Under the Cultural Properties Act (Section 18-6-8.1, 
NMSA 1978), the head of any state agency or department having direct or indirect jurisdiction over any 
land or structure modification which may affect a registered cultural property shall afford the state 
historic preservation officer a reasonable and timely opportunity to participate in planning such 
undertaking so as to preserve and protect, and to avoid or minimize adverse effects on registered cultural 
properties.  The Public Regulation Commission has indirect jurisdiction over the solar array project as 
part of the community solar act. 
 
I have completed my review of the report and I agree with the findings.  The two recorded archaeological 
sites LA 201704 and LA 201705 are not eligible for listing in the National Register of Historic Places or 
the State Register of Cultural Properties.  Additionally, the report notes that there are no registered 
cultural properties in the project area that could affected by either physical destruction or by the 
introduction of the solar array into the setting. Based on this review, the proposed project will have no 
effect on registered cultural properties and signifies a favorable analysis. 
 
Please do not hesitate to contact me if you have any questions. I can be reached by telephone at (505) 
(505) 827-4064 or by email at michelle.ensey@dca.nm.gov. 
 
Sincerely, 
 
 
 
Michelle M. Ensey 
Deputy State Historic Preservation Officer   
 & State Archaeologist 
 
 
 
 
 

mailto:Kami.cohen@lightstar.com
mailto:michelle.ensey@dca.nm.gov


 

 

Attachment C. U.S. Army Corps of Engineers (USACE) 
Correspondence 



DEPARTMENT OF THE ARMY 
CORPS OF ENGINEERS, ALBUQUERQUE DISTRICT 

200 E. GRIGGS AVE. 
LAS CRUCES, NM 88001-3516 

November 14, 2022 

Regulatory Division 

SUBJECT: No Permit Required – Action No. SPA-2022-00439, Rapp Canyon Solar 
Project AJD 

Kami Cohen 
NM Solar 4000, LLC 
501 Boylston St. 
Boston, MA  02116 

Dear Ms. Cohen: 

This letter responds to your request for a determination of Department of the Army 
permit requirements for the proposed Rapp Canyon Solar Project AJD located at 
approximately latitude 32.776318, longitude -108.132477, in Grant County, New 
Mexico.  The work, as described in your will include the construction of solar energy 
infrastructure within a study area measuring approximate 46-acres.  We have assigned 
Action No. SPA-2022-00439 to this project. Please reference this number in all future 
correspondence concerning the project. 

Based on the information provided, we have determined that a Department of the 
Army permit is not required since the project would not result in the discharge of 
dredged/fill material into waters of the United States as the site consists entirely of 
uplands.  However, it is incumbent upon you to remain informed of any changes in the 
U.S. Army Corps of Engineers (Corps) Regulatory Program regulations and policy as 
they relate to your project.  If your plans change such that waters of the U.S. could be 
impacted by the proposed project, please contact our office for a reevaluation of permit 
requirements. 

This decision is based on an approved jurisdictional determination (JD) (attached) 
that there are no waters of the United States on the project site.  The basis for this JD is 
that the project site contains entirely uplands.  A copy of this JD is also available at 
http://www.spa.usace.army.mil/reg/JD.  This approved JD is valid for five years unless 
new information warrants revision of the determination before the expiration date. 

The delineation included herein has been conducted to identify the location and 
extent of the aquatic resource boundaries and/or the jurisdictional status of aquatic 
resources for purposes of the Clean Water Act for the particular site identified in this 
request. This delineation and/or jurisdictional determination may not be valid for the 
Wetland Conservation Provisions of the Food Security Act of 1985, as amended. If you 

http://www.spa.usace.army.mil/reg/JD
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or your tenant are United States Department of Agriculture (USDA) program 
participants, or anticipate participation in USDA programs, you should discuss the 
applicability of a certified wetland determination with the local USDA service center, 
prior to starting work. 
 
 You may accept or appeal this approved JD or provide new information in 
accordance with the attached Notification of Administration Appeal Options and Process 
and Request for Appeal (NAAOP-RFA).  If you elect to appeal this approved JD, you 
must complete Section II of the form and return it to the Army Engineer Division, South 
Pacific, CESPD-PDS-O, 2052B, Attn: Tom Cavanaugh, Administrative Appeal Review 
Officer, P.O. Box 36023, 450 Golden Gate Ave, San Francisco, CA 94102 within 60 
days of the date of this notice.  Failure to notify the Corps within 60 days of the date of 
this notice means that you accept the approved JD in its entirety and waive all rights to 
appeal the approved JD. 
 
 I am forwarding a copy of this letter to Erin Bergquist with TRC Companies.   
 
 If you have any questions concerning our regulatory program, please contact me at 
(575) 652-3709 or by e-mail at Reid.A.Riley@usace.army.mil.  At your convenience, 
please complete a Customer Service Survey on-line available at 
https://regulatory.ops.usace.army.mil/customer-service-survey/ 
 
 Sincerely, 
 
 
 
 
 Reid Riley 
 Regulatory Project Manager 
   
 
Enclosure(s) 

1. Approved AJD 
2. Approved AJD appeals form 

https://regulatory.ops.usace.army.mil/customer-service-survey/
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Acronyms and Abbreviations 
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NOI Notice of Intent 

NPDES National Pollutant Discharge Elimination System 

Project Kelly Road (CO44) Solar Project 

TRC TRC Companies, Inc.  

SWPPP Stormwater Plan 

USACE U.S. Army Corps of Engineers 

USEPA U.S. Environmental Protection Agency 
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1.0 Introduction 

TRC Companies, Inc. (TRC) prepared the following permit plan for Lightstar Renewables, LLC 
on behalf of NM Solar 4000, LLC, for Kelly Road (CO44) Solar Project (Project) to summarize 
the required permits for the Project. The Project includes an approximately 25-acre tract of land 
located on the Northwest and Southwest ¼ of the Northeast ¼ of Section 21, Township 24 
South, Range 9 West. The Project is located on the south side of O’Kelley Rd SE, 3.5 miles 
outside of Demings southern city limits. 

1.1 Land Use and Vegetation 

The Project site consists of undeveloped, open land that has been mostly cleared of vegetation. 
Some scattered honey mesquite bushes, grasses, and forbs exist in the Project site. The 
surrounding landscape consists of undeveloped fields and scattered residences. Based on a 
review of aerial imagery, the Project site has been left undeveloped and unused (Google Earth 
Pro 2020). 

The topography of the Project site is characterized as relatively flat with very slight gradients. 
The elevation of the Project site is approximately 4,315 feet above mean sea level. The Project 
site is located within the New Mexico Level IV Ecoregion (Griffith et al. 2006). The Chihuahuan 
Basins and Playas ecoregion is characterized by saline or alkaline soils with areas of salt flats, 
dunes, and windblown sand. The vegetation includes honey mesquite, tarbush, fourwing 
saltbush, gyp grama, and alkali sacaton. 

2.0 Biological Resources 

2.1 Wetland and Waterbodies 

Based on field observations, no wetlands or aquatic features were identified within the Project 
site. 

2.2 Floodplains 

The Project is located in Zone X, which means it is in an area of minimal flood hazard. 

2.3 Federal and State Listed Species 

The habitat assessment conducted on the site determined that there is suitable habitat for the 
Aplomado falcon, designated as a federally listed non-essential experimental population. 
However, no raptor nests were observed on site. State-listed species with the potential to occur 
within the Project Area include the common ground dove, gray vireo, reticulated gila monster, 
dune pricklypear, and the night-blooming cereus.  

The Project developer may want to consider implementation of voluntary avoidance measures 
such as conducting pre-construction surveys for nesting birds or scheduling construction to 
occur outside the primary nesting season (March 1 – July 1) to avoid potential impacts to listed 
bird species and to ensure compliance with the Migratory Bird Treaty Act.  

For the other state-listed species (reticulated gila monster, dune pricklypear, night-blooming 
cereus), no additional surveys or consultation is required as the Project is located on private 
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property. Voluntary avoidance measures such as species-specific surveys, additional 
consultation, or the development of construction-specific timing measures to limit impacts to 
these species can be implemented to avoid or minimize impacts on state-listed species.  

Therefore, no impacts on these species or their habitat are anticipated from this Project. 

3.0 Cultural Resources 

Four archaeological sites were found during pedestrian surveys of the Project site. The State 
Historic Preservation Office concurred with TRC’s recommendation that the sites were “not 
eligible” or not significant and determined that the proposed project will have no effect on 
registered cultural properties (Attachment A). 

4.0 Permitting 

4.1 Federal Permitting 

4.1.1 United States (US) Army Corps of Engineers (USACE) 

There were no wetlands or waterbodies in the Project site. TRC requested and USACE 
provided a letter stating that no permit will be required for the Project under Clean Water Act, 
Section 404 (Attachment B). 

4.1.2 U.S. Fish and Wildlife Service 

Species protected under the Endangered Species Act or Bald and Golden Eagle Protection Act 
are unlikely to be affected by the Project. Migratory birds could nest in sparsely vegetated 
areas; therefore, the Project developer may want to consider implementation of voluntary 
avoidance measures such as conducting pre-construction surveys for nesting birds or 
scheduling construction to occur outside the primary nesting season (March 1 – July 1) to 
ensure compliance with the Migratory Bird Treaty Act. 

4.1.3 U.S. Environmental Protection Agency (USEPA) National Pollutant 
Discharge Elimination System (NPDES) 

USEPA National Pollutant Discharge Elimination System (NPDES) Construction General Permit 
Notice of Intent (NOI) and Stormwater Plan (SWPPP) will be required for surface disturbance 
greater than 1 acre. An electronic submittal of a USEPA NPDES Construction General Permit 
NOI will be prepared and submitted. A SWPPP will be developed for the Project site if the 
Project is selected during the competitive selection process. 

4.2 State Permitting 

4.2.1 New Mexico State Construction and Industries Division Permit 

New construction requires a permit through the construction and industries division. A state 
building permit final application form submitted through the New Mexico Regulation & Licensing 
Department online portal if the Project is selected during the competitive selection process. 
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4.2.2 Floodplain Permit 

A floodplain development review and permit are required by Luna County and the State of New 
Mexico. The State application requires signatures from both the planning and zoning division 
and County floodplain division. The floodplain review will be conducted by the County first 
during the Conditional Use Permit process (see Section 4.3 below), then by the State of New 
Mexico. 

The Solar Project application form for the Conditional Use Permit was submitted on August 22, 
2022. The County provided the approved conditional use permit on September 20, 2022 
(Attachment C). No further action is required for the site for floodplains. 

4.2.3 New Mexico Senate Bill 84 Community Solar Act 

New Mexico’s Senate Bill 84, Community Solar Act, signed into law on April 5, 2021, outlines 
the requirements for qualifications, ownership, administration, and rulemaking around 
community solar projects. The Project has developed this permit plan as part of the competitive 
selection process. 

4.3 Local Permitting 

4.3.1 Floodplain 

A floodplain development permit application is required for both Luna County and the State of 
New Mexico. As part of the conditional use permit, floodplain requirements are reviewed for 
Project. The Solar Project application form for the Conditional Use Permit was submitted on 
August 22, 2022. The County provided the approved conditional use permit on September 20, 
2022. No further action is required for the site for floodplains. 

4.3.2 Driveways/Roadways 

Depending on Project design, a driveway or roadway permit may be required by the County. 

4.3.3 Conditional Use Permit 

A Solar Project Application or Conditional Use Permit is required for solar projects under 5 MW. 
For solar projects, the County recently adopted a new solar policy that requires submittal of the 
items in their Solar Checklist including a Solar Project application form, a project narrative, and 
the plan of development for the Conditional Use Permit. The Solar Project application form was 
submitted on August 22, 2022. The site plan and plan of development were submitted on 
September 20, 2022. The County provided the approved conditional use permit on September 
20, 2022 (Attachment C). 

4.3.4 Address Change Application 

An address change application will be required prior to state building permits and floodplain 
reviews being conducted. An address application was submitted to the County in August 2022. 
The County provided the approved address change on September 20, 2022, with the approved 
conditional use permit. 
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The Permit Matrix for permits and authorizations applicable to the Kelly Road (CO44) Solar 
Project is shown in Table 1. 
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Table 1. Permit Matrix 

Agency 
Permit, 

Approval, or 
Review 

Regulatory Trigger Recommended Assessments or 
Surveys and Timeline Status Permit Type 

Federal 

USACE –  
Las Cruces 
District 

Clean Water Act 
(CWA) – 
Section 404 

Nationwide 
Permit (NWP) or 
Individual Permit 

If required, before commencing 
activities required for the 
construction, maintenance, repair, 
or removal of any utilities or 
facilities in Waters of the U.S., 
provided the activity does not result 
in the loss of greater than one-half 
acre of Waters of the U.S. 

Documentation of coordination will 
be required in support of the 
General Construction Permit 

Wetland and Waterbody Delineation 

Pre-construction notification (PCN) 

Mitigation 

Fee: None ($100 for Individual Permit, if 
required)  

USACE provided a No 
Permit Required letter 
11/14/22 

Non-ministerial 

USEPA General 
Construction 
Stormwater 
Permit 

Will be required based on the 
USEPA General Construction 
Permit guidelines that the disturbed 
area will be greater than 1 acre. 

Develop a Stormwater Pollution 
Prevention Plan (SWPPP) 
Complete Notice of Intent (NOI) 

USEPA review of NOI can take 1 to 3 
months to process and determine if the 
application is complete 
14 days after USEPA notifies that they 
have received a complete NOI 

To be completed if the 
project is selected 
during the competitive 
selection process  

Ministerial 
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Agency 
Permit, 

Approval, or 
Review 

Regulatory Trigger Recommended Assessments or 
Surveys and Timeline Status Permit Type 

State  

New Mexico 
Construction 
and Industries 
and 
Manufactured 
Housing 
Division 

Building Permit Required for new construction in 
Luna County. 

Application and fee (fee based on 
valuation of project) 
Two sets of plans 
Inspections 

30 days 

To be completed if the 
project is selected 
during the competitive 
selection process  

Ministerial 

New Mexico 
Historic 
Preservation 
Division 
Department of 
Cultural Affairs 

Section 106 – 
National Historic 
Preservation Act 
(NHPA) 
compliance 

If the Project has a federal nexus, 
the applicable federal agency is 
required to determine whether the 
Project will affect historic or 
culturally significant properties. The 
direct and indirect areas of potential 
effect vary among agencies and are 
determined by the agency involved. 

Desktop cultural resources review 
Cultural resources survey and visual 
resources assessment (if requested by 
the agency) 
Subsequent consultation 

Typically, 60-90 days 

State Historic 
Preservation Office 
(SHPO) concurrence 
was received 10/11/22.  

Non-ministerial 

 

Local – Luna County  

Luna County Address 
Application 

Once the land is purchased or 
handed over, an address 
application will be required by Luna 
County.  

Early consultation with the County is 
recommended to ensure compliance 
with new regulations. 

Approved permit 
received 9/20/22 

Ministerial 

Solar Project 
Application – 
Conditional Use 
Permit (<5mW) 
 

Project facility details and 
community involvement information 
is required for any solar project in 
Luna County. 

Need information about project design 
and community development plans.  

Approved permit 
received 9/20/22 

Non-ministerial 

 

 
Floodplain 
Review 

Luna County Zoning and Planning 
will conduct a floodplain review on 
the property and decide whether a 
floodplain permit will be necessary. 

Need address application before request 
for floodplain review 

Not required for the site Non-ministerial 
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STATE OF NEW MEXICO 
DEPARTMENT OF CULTURAL AFFAIRS 

HISTORIC PRESERVATION DIVISION 
 

BATAAN MEMORIAL BUILDING 
407 GALISTEO STREET, SUITE 236 

SANTA FE, NEW MEXICO 87501 
PHONE (505) 827-6320 

 
 

Michelle Lujan 
Grisham, Governor 

October 11, 2022 
 
 
Kami Cohen 
NM Solar 4000, LLC 
501 Boylston Street 
Boston, MA 02116 
Kami.cohen@lightstar.com 
 
 
Re: NM SHPO Community Solar Favorable Analysis Review for Kelly Road Solar Project, 

Luna County, NM 
  
 
Dear Ms. Cohen, 
 
 
Thank you for providing the New Mexico State Historic Preservation Division with the 
information pertaining to the above referenced community solar project.  Under the Cultural 
Properties Act (Section 18-6-8.1 NMSA 1978), the head of any state agency or department 
having direct or indirect jurisdiction over any land or structure modification which may affect a 
registered cultural property shall afford the state historic preservation officer a reasonable and 
timely opportunity to participate in planning such undertaking so as to preserve and protect, and 
to avoid or minimize adverse effects on registered cultural properties.  The Public Regulation 
Commission has indirect jurisdiction over the solar array project as part of the community solar 
act. 
 
To determine whether the proposed project will affect cultural properties listed in the State 
Register of Cultural Properties, I conducted a review of our records and the NMCRIS 
Investigation Abstract Form for NMCRIS Activity 150743 titled, Cultural Resources Survey for 
the Kelly Road (C044) Solar Facility, Luna County, New Mexico.  Based on this review, there 
are no registered cultural properties in the project area nor any known significant cultural 
properties that could be affected by physical destruction or introduction of the solar array into the 
setting. All four archaeological sites (LA 201423 – LA 201426) encountered and recorded during 
the above survey are recommended as not eligible for listing in the National Register of Historic 
Places (NRHP) by the New Mexico SHPO.  Based on this review, the proposed project will have 
no effect on registered cultural properties and could be considered a “favorable analysis.”   
 
Please do not hesitate to contact me if you have any questions. I can be reached by telephone at 
(505) 827-4040 or by email at andrew.zink@dca.nm.gov. 
 

mailto:Kami.cohen@lightstar.com
mailto:andrew.zink@dca.nm.gov


 
Sincerely, 
 

Andrew Zink 
State Archeological Permits 
and Archaeological Review 
 
 
HPD Log 118029 
 
 
 



 

 

Attachment B. U.S. Army Corps of Engineers (USACE) 
Correspondence



DEPARTMENT OF THE ARMY 
CORPS OF ENGINEERS, ALBUQUERQUE DISTRICT 

201 WEST EIGHTH STREET, SUITE 350 
PUEBLO, COLORADO 81003 

 
 
 

                           

October 4, 2022 
 
Regulatory Division 
 
SUBJECT: No Permit Required – Action No. SPA-2022-00393, Kelly Road Solar Project 
 
 
Kami Cohen 
Lightstar Renewables, LLC 
C/O NM Solar 4000, LLC 
501 Boylston Street 
Boston, MA  02116 
Kami.Cohen@lightstar.com 
 
Dear Ms. Cohen: 
 
 This letter responds to your request for a determination of Department of the Army 
permit requirements for the proposed Kelly Road Solar Project centered at approximate 
latitude 32.208918, longitude -107.774714, in Luna County, New Mexico. The work, as 
described in your letter, will consist of the construction of a solar field (enclosed). We 
have assigned Action No. SPA-2022-00393 to this project. Please reference this 
number in all future correspondence concerning the project. 
 
 Based on the information provided, we have determined that a Department of the 
Army permit is not required since the site consists entirely of uplands. However, it is 
incumbent upon you to remain informed of any changes in the U.S. Army Corps of 
Engineers (Corps) Regulatory Program regulations and policy as they relate to your 
project.  If your plans change such that waters of the U.S. could be impacted by the 
proposed project, please contact our office for a reevaluation of permit requirements. 
 
 This decision is based on an approved jurisdictional determination (JD) (attached) 
that there are no waters of the United States on the project site.  The basis for this JD is 
that the project site contains entirely uplands. A copy of this JD is also available at 
http://www.spa.usace.army.mil/reg/JD. This approved JD is valid for five years unless 
new information warrants revision of the determination before the expiration date. 
 

The delineation included herein has been conducted to identify the location and 
extent of the aquatic resource boundaries and/or the jurisdictional status of aquatic 
resources for purposes of the Clean Water Act for the particular site identified in this 
request. This delineation and/or jurisdictional determination may not be valid for the 
Wetland Conservation Provisions of the Food Security Act of 1985, as amended. If you 
or your tenant are United States Department of Agriculture (USDA) program 
participants, or anticipate participation in USDA programs, you should discuss the 

http://www.spa.usace.army.mil/reg/JD
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applicability of a certified wetland determination with the local USDA service center, 
prior to starting work. 
 
 You may accept or appeal this approved JD or provide new information in 
accordance with the attached Notification of Administration Appeal Options and Process 
and Request for Appeal (NAAOP-RFA). If you elect to appeal this approved JD, you 
must complete Section II of the form and return it to the Army Engineer Division, South 
Pacific, CESPD-PDS-O, 2052B, Attn: Travis Morse, Administrative Appeal Review 
Officer, P.O. Box 36023, 450 Golden Gate Ave, San Francisco, CA 94102 within 60 
days of the date of this notice.  Failure to notify the Corps within 60 days of the date of 
this notice means that you accept the approved JD in its entirety and waive all rights to 
appeal the approved JD. 
 
 If you have any questions concerning our regulatory program, please contact Jordan 
Kemp at (719) 543-9459 or by e-mail at jordan.n.kemp@usace.army.mil.  At your 
convenience, please complete a Customer Service Survey on-line available at 
https://regulatory.ops.usace.army.mil/customer-service-survey/ 
 
 Sincerely, 
 
 
 
 
 Kara Hellige 
 Chief, Southern Colorado Branch 
   
 
Cc: Erin Bergquist, ebergquist@trccompanies.com 
 
 
Enclosure(s) 

https://regulatory.ops.usace.army.mil/customer-service-survey/
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1.0 Introduction 

TRC Companies, Inc. (TRC) prepared the following permit plan for Lightstar Renewables, LLC 
on behalf of NM Solar 4000, LLC, for Rose Road Solar Project (Project) to summarize the 
required permits for the Project. The Project is a potential new community solar development 
site in Lea County, New Mexico, that includes a 33-acre tract of land. The Project site is located 
about south of Rose Road, outside of Hobbs city limits, in Lea County, New Mexico (Township 
18 South, Range 38 East, Section 12). 

2.0 Land Use and Zoning 

2.1.1 Land Use 

The Project site is located entirely on private land, used for agricultural uses. The surrounding 
landscape consists of agricultural fields and scattered residences. The Project site consists of 
agricultural fields growing alfalfa. Native and non-native grasses, field bindweed, and silverleaf 
nightshade are found on the edge of the agricultural fields. A central pivot irrigation system 
covers most of the area with a wheel line irrigation system on the eastern side of the property. A 
series of water line hookups exist to feed the wheel line irrigation system along the southeastern 
side of the property. The landowner’s residence is located along the southern boundary of the 
Project site. The surrounding landscape consists of agricultural fields and scattered residences. 
Based on review of aerial imagery, the Project site has been primarily used for agriculture from 
1985 to the present day (Google Earth Pro 2020). 

The topography of the Project site is characterized is relatively flat with very slight gradients. 
The elevation of Project site is approximately 3,670 feet above mean sea level. The Project site 
is located within the New Mexico Level IV Ecoregion Arid Llano Estacado (Griffith et al. 2006). 
The Arid Llano Estacado ecoregion is characterized as drier than the Llano Estacado ecoregion 
and as a transition zone between the Llano Estacado and Chihuahuan Desert region. The land 
is dominated livestock grazing and consists of shortgrass prairie of grama and buffalo grasses. 
This region is susceptible to overgrazing, and the sporadic grass cover allows the invasion of 
shrubs such as mesquite and lotebush. 

2.1.2 Zoning and Development Plans 

The Project site is located in unincorporated Lea County inside the Extra Territorial Jurisdiction 
for the City of Hobbs (which allows for future expansion of the City of Hobbs). Lea County does 
not have a zoning ordinance or solar-specific regulations (Lea County 2022a). While renewable 
energy developments are largely not addressed within the County’s Comprehensive Plan, the 
county supports commercial land use as long as they do not pose conflicts with rural land uses 
(Lea County 2005). Generally, as long as the Project is designed to meet required setbacks and 
road locations, the Project is likely to meet zoning requirements for the County (Lea County, 
2022b). Lea County provided documentation that there are no zoning regulations promulgated 
or administered by the County in the unincorporated area of Lea County (Attachment A). The 
City of Hobbs does not have specific solar farms development standards that would apply in the 
Extra Territorial Jurisdiction zone. 
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3.0 Biological Resources 

3.1 Wetland and Waterbodies 

Based on field observations, no wetlands or aquatic features were identified within the Project 
site. 

3.2 Floodplains 

The Project is located in Zone D, which means it is unmapped. 

3.3 Federal and State Listed Species 

The habitat assessment conducted on the site determined that there is no suitable habitat for 
any of the listed species. It is possible that the listed bird species could use the Project site as a 
stopover, but there is no suitable habitat for nesting. Therefore, no impacts on these species or 
their habitat are anticipated from this Project. 

4.0 Cultural Resources 

The cultural resources surveys did not find any significant cultural sites in the Project site or 
vicinity. The State Historic Preservation Office concurred with TRC’s findings and determined 
that the proposed project will have no effect on registered cultural properties (Attachment B). 

5.0 Permitting 

5.1 Federal Permitting 

5.1.1 United States (US) Army Corps of Engineers (USACE) 

No wetlands or waterbodies in the Project site. TRC requested and USACE provided a letter 
stating that no permit will be required for the Project under Clean Water Section 404 
(Attachment C). 

5.1.2 U.S. Fish and Wildlife Service 

Species protected under the Endangered Species Act or Bald and Golden Eagle Protection Act 
are unlikely to be affected by the Project. Migratory birds could nest at the Project site; 
therefore, the Project developer may want to consider implementation of voluntary avoidance 
measures such as conducting pre-construction surveys for nesting birds or scheduling 
construction to occur outside the primary nesting season (March 1 – July 1) to ensure 
compliance with the Migratory Bird Treaty Act. 

5.1.3 U.S. Environmental Protection Agency (USEPA) National Pollutant 
Discharge Elimination System (NPDES) 

USEPA National Pollutant Discharge Elimination System (NPDES) Construction General Permit 
Notice of Intent (NOI) and Stormwater Plan (SWPPP) will be required for surface disturbance 
greater than 1 acre. An electronic submittal of a USEPA NPDES Construction Use Permit NOI 
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will be prepared and submitted. A SWPPP will be developed for the Project site if the Project is 
selected during the competitive selection process. 

5.2 State Permitting 

5.2.1 New Mexico State Construction and Industries Division Permit 

New construction requires a permit through the construction and industries division. A state 
building permit final application form submitted through the New Mexico Regulation & Licensing 
Department online portal if the Project is selected during the competitive selection process. 

5.2.2 Floodplain Permit 

A floodplain development permit application is required for both Lea County and the State of 
New Mexico. The State application requires signatures from both the planning and zoning 
division and county floodplain division. Floodplain permits are submitted to the County first, then 
the State of New Mexico. A preliminary floodplain permit from the County was approved August 
2022 (Attachment D). The State application would be submitted if the Project is selected during 
the competitive selection process. 

5.2.3 New Mexico Senate Bill 84 Community Solar Act 

New Mexico’s Senate Bill 84, Community Solar Act, signed into law April 5, 2021, outlines the 
requirements for qualifications, ownership, administration, and rulemaking around community 
solar projects. The Project has developed this permit plan as part of the competitive selection 
process. 

5.3 Local Permitting 

5.3.1 Floodplain 

A floodplain development permit application is required for both Lea County and the State of 
New Mexico. The Zone D is for areas unmapped by Federal Emergency Management Agency. 
As such, these areas are considered areas where you “build at your own risk”. The County 
noted that due to the panels being suspended above the ground, solar energy facilities would be 
relatively safe if located in a floodplain, however, any unelevated structures on site should be 
placed with care to avoid areas with flood potential. 

A floodplain permit application was submitted to the County and the County provided a 
preliminary floodplain approval in August 2022 (Attachment D). The State application portion of 
the floodplain permit would be completed if the Project is selected during the competitive 
selection process. 

5.3.2 Driveways/Roadways 

Depending on Project design, a driveway or roadway permit may be required by the County. 
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5.3.3 Address Change Application 

An address change application may be required prior to state building permits and driveway 
permit applications. The address change application will be completed if the project is selected 
during the competitive selection process. 

The Permit Matrix for permits and authorizations applicable to the Rose Road Solar Project is 
shown in Table 1. 
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Table 1. Permit Matrix 

Agency  Permit, Approval, 
or Review  Regulatory Trigger  Recommended Assessments or 

Surveys and Timeline Estimated Timeline  Permit Type  

Federal   

USACE –  
Las Cruces 
District 

Clean Water Act 
(CWA) – Section 
404 

Nationwide 
Permit (NWP) or 
Individual Permit 

If required, before commencing 
activities required for the 
construction, maintenance, 
repair, or removal of any utilities 
or facilities in Waters of the U.S., 
provided the activity does not 
result in the loss of greater than 
one-half acre of Waters of the 
U.S. 

Documentation of coordination 
will be required in support of the 
General Construction Permit 
(GCP) 

Wetland and Waterbody Delineation 

Pre-construction notification (PCN) 

Mitigation 

Fee: None ($100 for Individual 
Permit, if required)  

USACE provided a No 
Permit Required letter 
10/27/22 

Non-ministerial 

USEPA  General 
Construction 
Stormwater 
Permit  

Will be required based on the 
USEPA General Construction 
Permit (GCP) guidelines that the 
disturbed area will be greater 
than 1 acre.  

Develop a Stormwater Pollution 
Prevention Plan (SWPPP) 

 

Complete Notice of Intent (NOI) 

EPA review of NOI can take 1 to 3 
months to process and determine if 
the application is complete 

14 days after USEPA notifies that 
they have received a complete NOI  

To be completed if the 
project is selected during 
the competitive selection 
process 

Non-ministerial 

 

U.S. Fish and 
Wildlife Service 
– New Mexico 
Ecological 
Services Field 
Office 

Endangered 
Species Act 
(ESA) – Federally 
threatened and 
endangered 
species 
consultation 

Required when an activity may 
affect federally listed threatened 
and endangered species or 
critical habitats. 

 

Habitat assessment 

Species-specific surveys 

Biological Assessment (if required 
due to species impacts) 

Typically, 30-45 days for each 
consultation submittal 

No suitable habitat in the 
Project site for any of the 
listed species. 

Non-ministerial 
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Agency  Permit, Approval, 
or Review  Regulatory Trigger  Recommended Assessments or 

Surveys and Timeline Estimated Timeline  Permit Type  

State   

New Mexico 
Construction 
and Industries 
and 
Manufactured 
Housing 
Division  

Building Permit  Required for new construction in 
Lea County.  

Application and fee (fee based on 
valuation of project) 

Two sets of plans 

Inspections 

30 days 

To be completed if the 
project is selected during 
the competitive selection 
process  

Ministerial 

New Mexico 
Department of 
Game and Fish 

State Threatened 
and Endangered 
Species 
Consultation 

If state-listed species could be 
impacted by Project 
implementation, consultation 
may be needed. 
Project-specific element 
occurrence records for protected 
species and sensitive habitats 
can be obtained from the Natural 
Heritage New Mexico. 

Suitable Habitat Assessment 
Inquiry of Element Occurrence Data 
(fee: $200 + pro-rated fee based on 
number of element occurrences 
provided) 
Species-specific surveys 

60-90 days 

As the Project is on 
private property no 
further action is required.  

Non-ministerial 

 

New Mexico 
Historic 
Preservation 
Division 
Department of 
Cultural Affairs 

Section 106 – 
National Historic 
Preservaton Act 
(NHPA) 
compliance 

If the Project has a federal 
nexus, the applicable federal 
agency is required to determine 
whether the Project will affect 
historic or culturally significant 
properties. The direct and 
indirect areas of potential effect 
vary among agencies and are 
determined by the agency 
involved. 

Desktop cultural resources review 
Cultural resources survey and visual 
resources assessment (if requested 
by the agency) 
Subsequent consultation 

Typically, 60-90 days 

State Historic 
Preservation Office 
(SHPO) concurrence 
was received 9/26/22.  

Non-ministerial 
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Agency  Permit, Approval, 
or Review  Regulatory Trigger  Recommended Assessments or 

Surveys and Timeline Estimated Timeline  Permit Type  

Local – Lea County   

 Address 
Application 

Once the land is purchased or 
handed over, an address 
application will be required by 
Luna County.  

Early consultation with the County is 
recommended to ensure compliance 
with new regulations. 

To be completed if 
required if the project is 
selected during the 
competitive selection 
process when the state 
building permit is 
submitted.  

Ministerial 

 
Floodplain 
determination  

The Project is located in 
Floodplain Zone D (which is 
unmapped). A floodplain 
application permit is required for 
new construction.  

None 

1 month for determination of no 
permit required 

Preliminary floodplain 
approval received the 
County 8/24/22. Full 
approval would be 
completed if the project 
is selected during the 
competitive selection 
process. 

Non-ministerial 

 

 Driveway/Road 
Permits 

Depending on the Project layout, 
driveway and road permits 
would be required 

None 

TBD with the County 

To be completed if 
required if the project is 
selected during the 
competitive selection 
process 

Ministerial 
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Bruce Reid        Email: breid@leacounty.net 

100 N. Main, Suite 4        Office: 575.396.8696 

Lovington, NM  88260        Cell: 575.704.2725  

______________________________________________     
 
November 17, 2022 
 
Jesse Young 
Biologist,  
TRC 6501 Eagle Rock Ave. NE Suite B5 
Albuquerque, NM 87113 
JYoung@trccompanies.com 
505.761.0208 
 
 
RE:  NM Solar 4000 LLC by Lightstar Solar, LLC developments of Arco Road Solar Project;  
Rose Road Solar Project as a part of Community Solar Program RFP 
 
 
TRC or Jesse Young or anyone concerned: 
 
There are currently no zoning regulations promulgated or administered by Lea County in the unincorporated 
areas of Lea County. The only zoning regulations in the unincorporated areas of the County are concerning with 
flight paths to and from county airports. Lea County does administer regulations pertaining to floodplain 
management, drive way permits, road crossing requirements and permits to install utility facilities within the 
public right of way. Building permits are required through Lea County Environmental Services and New Mexico 
Construction and Industries Division. 
 
 
 
Best Regards, 
Bruce Reid 
County Planner 
Lea County Planning Department 
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STATE OF NEW MEXICO 
DEPARTMENT OF CULTURAL AFFAIRS 

HISTORIC PRESERVATION DIVISION 
 

BATAAN MEMORIAL BUILDING 
407 GALISTEO STREET, SUITE 236 

SANTA FE, NEW MEXICO 87501 
PHONE (505) 827-6320 

 
 

Michelle Lujan 
Grisham, Governor 

9-26-2022 
 
 
Kami Cohen 
501 Boylston Street 
Boston, MA 02116 
Kami.cohen@lightstar.com 
 
Re: HPD Log 118023, NM Solar 4000, Proposed Rose Road Solar Project, Hobbs, Lea County, NM 
 
Response via  Email Only 
 
 
Dear Ms Cohen: 
 
Thank you for providing the New Mexico State Historic Preservation Division with the above referenced 
cultural resources survey report for the proposed Rose Road Hobbs, NM community solar project.  Under 
the Cultural Properties Act (Section 18-6-8.1 NMSA 1978), the head of any state agency or department 
having direct or indirect jurisdiction over any land or structure modification which may affect a registered 
cultural property shall afford the state historic preservation officer a reasonable and timely opportunity to 
participate in planning such undertaking so as to preserve and protect, and to avoid or minimize adverse 
effects on registered cultural properties.  The Public Regulation Commission has indirect jurisdiction over 
the solar array project as part of the community solar act. 
 
I have completed my review of the report (NMCRIS150835) and I agree with the findings that no cultural 
resources are present.  
 
Additionally, I checked our records and confirmed that there are no registered cultural properties in the 
project area that could affected by either physical destruction or by the introduction of the solar array into 
the setting. Based on this review, the proposed project will have no effect on registered cultural properties 
and signifies a favorable analysis. 
 
Please do not hesitate to contact me if you have any questions. I can be reached by telephone at (505) 
505-476-0530 or by email at geoff.cunnar@state.nm.us 
 
Sincerely, 
 
 

 
Geoff Cunnar, PhD RPA 
Staff Archaeologist 
State of New Mexico Department of Cultural Affairs 
Historic Preservation Division 



407 Galisteo Street, Suite 236 
Santa Fe, New Mexico 87501 
505-476-0530 
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Correspondence



DEPARTMENT OF THE ARMY 
CORPS OF ENGINEERS, ALBUQUERQUE DISTRICT 

200 E. GRIGGS AVE. 
LAS CRUCES, NM 88001-3516 

 
 

 

 

                           

October 27, 2022 
 
Regulatory Division 
 
SUBJECT: No Permit Required – Action No. SPA-2022-00390, Rose Road Solar 
Project 
 
 
Kami Cohen 
NM Solar 4000, LLC 
501 Boylston St.  
Boston, Massachusetts 02116 
 
Dear Kami Cohen: 
 
 This letter responds to your request for a determination of Department of the Army 
permit requirements for the proposed Rose Road Solar Project located at approximately 
latitude 32.767974, longitude -103.099563, in Lea County, New Mexico.  The work, as 
described in your letter will consist of Construction of solar generation infrastructure.  
We have assigned Action No. SPA-2022-00390 to this project. Please reference this 
number in all future correspondence concerning the project. 
 
 Based on the information provided, we have determined that a Department of the 
Army permit is not required since the 33-acre study area consists entirely of uplands.  
However, it is incumbent upon you to remain informed of any changes in the U.S. Army 
Corps of Engineers (Corps) Regulatory Program regulations and policy as they relate to 
your project.  If your plans change such that waters of the U.S. could be impacted by 
the proposed project, please contact our office for a reevaluation of permit 
requirements. 
 
 This decision is based on an approved jurisdictional determination (JD) (attached) 
that there are no waters of the United States on the project site.  The basis for this JD is 
that the project site is comprised entirely of uplands.  A copy of this JD is also available 
at http://www.spa.usace.army.mil/reg/JD.  This approved JD is valid for five years 
unless new information warrants revision of the determination before the expiration 
date. 
 

The delineation included herein has been conducted to identify the location and 
extent of the aquatic resource boundaries and/or the jurisdictional status of aquatic 
resources for purposes of the Clean Water Act for the particular site identified in this 
request. This delineation and/or jurisdictional determination may not be valid for the 
Wetland Conservation Provisions of the Food Security Act of 1985, as amended. If you 

http://www.spa.usace.army.mil/reg/JD


- 2 -

or your tenant are United States Department of Agriculture (USDA) program 
participants, or anticipate participation in USDA programs, you should discuss the 
applicability of a certified wetland determination with the local USDA service center, 
prior to starting work. 

You may accept or appeal this Approved Jurisdiction Determination (AJD) or provide 
new information in accordance with the attached Notification of Administration Appeal 
Options and Process and Request for Appeal (NAAOP-RFA).  If you elect to appeal this 
AJD, you must complete Section II of the form and return it to the Army Engineer 
Division, South Pacific, CESPD-PDS-O, 2052B, Attn: Tom Cavanaugh, Administrative 
Appeal Review Officer, P.O. Box 36023, 450 Golden Gate Ave, San Francisco, CA 
94102 within 60 days of the date of this notice.  Failure to notify the Corps within 60 
days of the date of this notice means that you accept the AJD in its entirety and waive 
all rights to appeal the AJD. 

I am forwarding a copy of this letter to Erin Bergquist with TRC Companies, Inc.  If 
you have any questions concerning our regulatory program, please contact me at (575) 
652-3709 or by e-mail at Reid.A.Riley@usace.army.mil.  At your convenience, please
complete a Customer Service Survey on-line available at
https://regulatory.ops.usace.army.mil/customer-service-survey/

Sincerely, 

Reid Riley 
Regulatory Project Manager 

Enclosure(s) 
1. Dry Land AJD form
2. AJD appeals form

https://regulatory.ops.usace.army.mil/customer-service-survey/
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1.0 Introduction 

TRC Companies, Inc. (TRC) prepared the following permit plan for Lightstar Renewables, LLC 
on behalf of NM Solar 4000, LLC, for Arco Road Solar Project (Project) to summarize the 
required permits for the Project. The Project is a potential new community solar development 
site in Lea County, New Mexico, that includes a 21.2-acre tract of land. The Project site is 
located about 0.25 mile west of South Eunice Highway, on East Arco Road, just outside of 
Hobbs city limits, in Lea County, New Mexico (Township 19 South, Range 38 East, Section 15, 
SW1/4, SE1/4). 

2.0 Land Use and Zoning 

2.1.1 Land Use 

The Project site is located entirely on private land, used for agricultural and industrial uses. The 
surrounding land use includes undeveloped pasture/agricultural lands, residential areas, and 
industrial facilities that include oil and gas wells and storage facilities. The Project site consists 
of open, scrubby pastureland. The Project site has honey mesquite throughout the area along 
with mixed grasses and forbs. The surrounding landscape consists of some agricultural fields, 
open range land, industrial oil and gas buildings, and commercial and residential areas. 

Based on a review of aerial imagery, the Project site had an oil pumping station from 
approximately 2003 to 2016 and was otherwise undeveloped and used for livestock grazing 
(Google Earth Pro 2020). The majority of the Project site is undeveloped and appears to be 
used as open space. An existing access road and decommissioned pumpjack pad are also 
visible in aerial imagery within the Project Boundary, associated with the plugged but not 
released oil well, owned by Chevron USA, Inc, is mapped within the Project Boundary by the 
New Mexico Energy, Minerals, and Natural Resources Department’s (EMNRD’s) Oil 
Conservation Division (OCD) Oil and Gas Map (NM EMNRD 2022). 

One existing crude oil pipeline owned by Holly Energy Partners, cuts diagonally through the 
southeast portions of the Project site, close to the decommissioned pad and intersecting the 
onsite road (US DOT 2022). 

2.1.2 Zoning and Development Plans 

The Project site is located in unincorporated Lea County, outside of the Extra Territorial 
Jurisdiction for the City of Hobbs (which allows for future expansion of the City). Lea County 
does not have a zoning ordinance or solar-specific regulations (Lea County 2022a). While 
renewable energy developments are largely not addressed within the County’s Comprehensive 
Plan, the county supports commercial land use as long as they do not pose conflicts with rural 
land uses (Lea County 2005). Generally, as long as the Project is designed to meet required 
setbacks and road locations, the Project is likely to meet zoning requirements (Lea County, 
2022b). Lea County provided documentation that there are no zoning regulations promulgated 
or administered by the County in the unincorporated area of Lea County (Attachment A).  
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3.0 Biological Resources 

3.1 Wetland and Waterbodies 

Based on field observations, no wetlands or aquatic features were identified within the Project 
site. 

3.2 Floodplains 

The Project is located in Zone D, which means it is unmapped. 

3.3 Federal and State Listed Species 

The habitat assessment conducted on the site determined that there is suitable habitat for the 
Aplomado falcon, designated as a federally listed non-essential experimental population. 
Therefore, the Project developer may want to consider implementation of voluntary avoidance 
measures such as conducting pre-construction surveys for nesting birds or scheduling 
construction to occur outside the primary nesting season (March 1 – July 1) to avoid potential 
impacts to falcons and to ensure compliance with the Migratory Bird Treaty Act. 

Suitable habitat is not present for state listed species. Therefore, no impacts on these species 
or their habitat are anticipated from this Project. 

4.0 Cultural Resources 

The cultural resources surveys did not find any significant cultural sites in the Project site or 
vicinity. The SHPO concurred with TRC’s findings and determined that the proposed project will 
have no effect on registered cultural properties (Attachment B). 

5.0 Permitting 

5.1 Federal Permitting 

5.1.1 United States (US) Army Corps of Engineers (USACE) 

No wetlands or waterbodies in the Project site. TRC requested and USACE provided a letter 
stating that no permit will be required for the Project under Clean Water Section 404 
(Attachment C). 

5.1.2 US Fish and Wildlife Service 

Species protected under the Endangered Species Act or Bald and Golden Eagle Protection Act 
are unlikely to be affected by the Project. Migratory birds could nest in the vegetation 
communities with the Project Area; therefore, the Project developer may want to consider 
implementation of voluntary avoidance measures such as conducting pre-construction surveys 
for nesting birds or scheduling construction to occur outside the primary nesting season (March 
1 – July 1) to ensure compliance with the Migratory Bird Treaty Act.  



 
 

Lightstar Renewables, LLC on behalf of NM Solar 4000, LLC │Arco Road Solar Project December 2022 
Permitting Plan 3 

5.1.3 US Environmental Protection Agency (USEPA) National Pollutant 
Discharge Elimination System (NPDES) 

USEPA National Pollutant Discharge Elimination System (NPDES) Construction General Permit 
(CGP) Notice of Intent (NOI) and Stormwater Plan (SWPPP) will be required for surface 
disturbance greater than 1 acre. An electronic submittal of a USEPA NPDES CGP NOI will be 
prepared and submitted. A SWPPP will be developed for the Project site if the Project is 
selected during the competitive selection process. 

5.2 State Permitting 

5.2.1 New Mexico State Construction and Industries Division Permit 

New construction requires a permit through the construction and industries division. A state 
building permit final application form will be submitted through the New Mexico Regulation & 
Licensing Department online portal if the Project is selected during the competitive selection 
process. 

5.2.2 Floodplain Permit 

A floodplain development permit application is required for both Lea County and the State of 
New Mexico. The State application requires signatures from both the planning and zoning 
division and county floodplain division. Floodplain permits application are submitted to the 
County first, then the State of New Mexico. A preliminary floodplain permit from the County was 
approved August 2022 (Attachment D). The State application would be submitted if the Project 
is selected during the competitive selection process.   

5.2.3 New Mexico Senate Bill 84 Community Solar Act 

New Mexico’s Senate Bill 84, Community Solar Act, signed into law April 5, 2021, outlines the 
requirements for qualifications, ownership, administration, and rulemaking around community 
solar projects. The Project has developed this permit plan as part of the competitive selection 
process. 

5.3 Local Permitting 

5.3.1 Floodplain 

A floodplain development permit application is required for both Lea County and the State of 
New Mexico. The Zone D is for areas unmapped by Federal Emergency Management Agency 
(FEMA). As such, these areas are considered areas where you “build at your own risk”. The 
County noted that due to the panels being suspended above the ground, solar energy facilities 
would be relatively safe if located in a floodplain, however, any unelevated structures on site 
should be placed with care to avoid areas with flood potential. 

A floodplain permit application was submitted to the County and the County provided a 
preliminary floodplain approval in August 2022 (Attachment D). The State application portion of 
the floodplain permit would be completed if the Project is selected during the competitive 
selection process. 
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5.4 Driveway/Road Permits 

Depending on Project design, a driveway or roadway permit may be required by the County. 

5.4.1 Address Change Application 

An address change application may be required prior to state building permits and driveway 
permit applications. The address change application will be completed if the project is selected 
during the competitive selection process.  

The Permit Matrix for permits and authorizations applicable to the Arco Road Solar Project is 
shown in Table 1. 
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Table 1. Permit Matrix 

Agency  Permit, Approval, 
or Review  Regulatory Trigger  Recommended Assessments or 

Surveys and Timeline Status  Permit Type 

Federal   

USACE –  
Las Cruces 
District  

CWA – Section 
404 

Nationwide 
Permit (NWP) or 
Individual Permit 

If required, before 
commencing activities 
required for the construction, 
maintenance, repair, or 
removal of any utilities or 
facilities in Waters of the U.S., 
provided the activity does not 
result in the loss of greater 
than one-half acre of Waters 
of the U.S. 

Documentation of 
coordination will be required 
in support of the General 
Construction Permit (GCP) 

Wetland and Waterbody Delineation 

Pre-construction notification (PCN) 

Mitigation 

Fee: None ($100 for Individual 
Permit, if required)  

USACE provided a No 
Permit Required letter 
10/4/22 

Non-ministerial 

USEPA  General 
Construction 
Stormwater 
Permit  

Will be required based on the 
USEPA General Construction 
Permit (GCP) guidelines that 
the disturbed area will be 
greater than 1 acre.  

Develop a Stormwater Pollution 
Prevention Plan (SWPPP) 

Complete Notice of Intent (NOI)  

EPA review of NOI can take 1 to 3 
months to process and determine if 
the application is complete 

14 days after EPA notifies that they 
have received a complete NOI 

To be completed if the 
project is selected during the 
competitive selection 
process 

Non-ministerial 
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Agency  Permit, Approval, 
or Review  Regulatory Trigger  Recommended Assessments or 

Surveys and Timeline Status  Permit Type 

State  

New Mexico 
Construction 
and Industries 
and 
Manufactured 
Housing 
Division  

Building Permit  Required for new construction 
in Lea County.  

Application and fee (fee based on 
valuation of project) 

Two sets of plans 

Inspections  

30 days 

To be completed if the 
project is selected during the 
competitive selection 
process  

Ministerial 

New Mexico 
Department of 
Game and Fish 

State Threatened 
and Endangered 
Species 
Consultation 

If state-listed species could be 
impacted by Project 
implementation, consultation 
may be needed. 
Project-specific element 
occurrence records for 
protected species and 
sensitive habitats can be 
obtained from the Natural 
Heritage New Mexico. 

Suitable Habitat Assessment 
Species-specific surveys 

60-90 days 

No suitable habitat in the 
Project site for any of the 
listed species. 

Non-ministerial 

 

New Mexico 
Historic 
Preservation 
Division 
Department of 
Cultural Affairs 

Section 106 – 
NHPA 
compliance 

If the Project has a federal 
nexus, the applicable federal 
agency is required to 
determine whether the Project 
will affect historic or culturally 
significant properties. The 
direct and indirect areas of 
potential effect vary among 
agencies and are determined 
by the agency involved. 

Desktop cultural resources review 
Cultural resources survey and visual 
resources assessment (if requested 
by the agency) 
Subsequent consultation 

Typically, 60-90 days 

SHPO concurrence was 
received 10/11/22.  

Non-ministerial 
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Agency  Permit, Approval, 
or Review  Regulatory Trigger  Recommended Assessments or 

Surveys and Timeline Status  Permit Type 

Local – Lea County  

 Address 
Application 

Once the land is purchased or 
handed over, an address 
application will be required by 
Luna County.  

Early consultation with the County is 
recommended to ensure compliance 
with new regulations. 

To be completed if required 
if the project is selected 
during the competitive 
selection process when the 
state building permit is 
submitted.  

Ministerial 

 
Floodplain 
determination  

The Project is located in 
Floodplain Zone D (which is 
unmapped). A floodplain 
application permit is required 
for new construction.  

None 

1 month for determination of no 
permit required  

Preliminary floodplain 
approval received the 
County 8/24/22. Full 
approval would be 
completed if the project is 
selected during the 
competitive selection 
process.  

Ministerial 

 

 Driveway/Road 
Permits 

Depending on the Project 
layout, driveway and road 
permits would be required 

None 

TBD with the County 

To be completed if required 
if the project is selected 
during the competitive 
selection process 

Ministerial 
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Bruce Reid        Email: breid@leacounty.net 

100 N. Main, Suite 4        Office: 575.396.8696 

Lovington, NM  88260        Cell: 575.704.2725  

______________________________________________     
 
November 17, 2022 
 
Jesse Young 
Biologist,  
TRC 6501 Eagle Rock Ave. NE Suite B5 
Albuquerque, NM 87113 
JYoung@trccompanies.com 
505.761.0208 
 
 
RE:  NM Solar 4000 LLC by Lightstar Solar, LLC developments of Arco Road Solar Project;  
Rose Road Solar Project as a part of Community Solar Program RFP 
 
 
TRC or Jesse Young or anyone concerned: 
 
There are currently no zoning regulations promulgated or administered by Lea County in the unincorporated 
areas of Lea County. The only zoning regulations in the unincorporated areas of the County are concerning with 
flight paths to and from county airports. Lea County does administer regulations pertaining to floodplain 
management, drive way permits, road crossing requirements and permits to install utility facilities within the 
public right of way. Building permits are required through Lea County Environmental Services and New Mexico 
Construction and Industries Division. 
 
 
 
Best Regards, 
Bruce Reid 
County Planner 
Lea County Planning Department 
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STATE OF NEW MEXICO 
DEPARTMENT OF CULTURAL AFFAIRS 

HISTORIC PRESERVATION DIVISION 
 

BATAAN MEMORIAL BUILDING 
407 GALISTEO STREET, SUITE 236 

SANTA FE, NEW MEXICO 87501 
PHONE (505) 827-6320 

 
 

Michelle Lujan 
Grisham, Governor 

October 7, 2022 
 
 
Kami Cohen 
NM Solar 4000, LLC 
501 Boylston Street 
Boston, MA 02116 
Kami.cohen@lightstar.com 
 
 
Re: NM SHPO Community Solar Favorable Analysis Review for Arco Road Solar Project, Lea 

County, NM 
  
 
Dear Ms. Cohen, 
 
 
Thank you for providing the New Mexico State Historic Preservation Division with the information 
pertaining to the above referenced community solar project.  Under the Cultural Properties Act (Section 
18-6-8.1 NMSA 1978), the head of any state agency or department having direct or indirect jurisdiction 
over any land or structure modification which may affect a registered cultural property shall afford the 
state historic preservation officer a reasonable and timely opportunity to participate in planning such 
undertaking so as to preserve and protect, and to avoid or minimize adverse effects on registered cultural 
properties.  The Public Regulation Commission has indirect jurisdiction over the solar array project as 
part of the community solar act. 
 
To determine whether the proposed project will affect cultural properties listed in the State Register of 
Cultural Properties, I conducted a review of our records and the NMCRIS Investigation Abstract Form for 
NMCRIS Activity 150688 titled, A Cultural Resource Survey for the Proposed Arco Road, Hobbs Solar 
Farm in Lea County, New Mexico.  Based on this review, there are no registered cultural properties in the 
project area nor any known significant cultural properties that could be affected by physical destruction or 
introduction of the solar array into the setting. Based on this review, the proposed project will have no 
effect on registered cultural properties and could be considered a “favorable analysis.”   
 
Please do not hesitate to contact me if you have any questions. I can be reached by telephone at (505) 
827-4040 or by email at andrew.zink@state.nm.us. 
 
 
Sincerely, 
 

mailto:Kami.cohen@lightstar.com
mailto:andrew.zink@state.nm.us


Andrew Zink 
State Archeological Permits 
and Archaeological Review 
 
 
HPD Log 118027 
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DEPARTMENT OF THE ARMY 
CORPS OF ENGINEERS, ALBUQUERQUE DISTRICT 

201 WEST EIGHTH STREET, SUITE 350 
PUEBLO, COLORADO 81003 

 
 

 
                           

October 4, 2022 
 
Regulatory Division 
 
SUBJECT: No Permit Required – Action No. SPA-2022-00392, Arco Road Solar Project 
 
 
Kami Cohen 
Lightstar Renewables, LLC 
C/O NM Solar 4000, LLC 
501 Boylston Street 
Boston, MA  02116 
Kami.Cohen@lightstar.com 
 
Dear Ms. Cohen: 
 
 This letter responds to your request for a determination of Department of the Army 
permit requirements for the proposed Arco Road Solar Project located site centered at 
approximate latitude 32.65547, longitude -103.13347, in Lea County, New Mexico. The 
work, as described in your letter, will consist of construction of a solar field (enclosed). 
We have assigned Action No. SPA-2022-00392 to this project. Please reference this 
number in all future correspondence concerning the project. 
 
 Based on the information provided, we have determined that a Department of the 
Army permit is not required since the site consists entirely of uplands. However, it is 
incumbent upon you to remain informed of any changes in the U.S. Army Corps of 
Engineers (Corps) Regulatory Program regulations and policy as they relate to your 
project. If your plans change such that waters of the U.S. could be impacted by the 
proposed project, please contact our office for a reevaluation of permit requirements. 
 
 This decision is based on an approved jurisdictional determination (JD) (attached) 
that there are no waters of the United States on the project site.  The basis for this JD is 
that the project site contains entirely uplands. A copy of this JD is also available at 
http://www.spa.usace.army.mil/reg/JD. This approved JD is valid for five years unless 
new information warrants revision of the determination before the expiration date. 
 

The delineation included herein has been conducted to identify the location and 
extent of the aquatic resource boundaries and/or the jurisdictional status of aquatic 
resources for purposes of the Clean Water Act for the particular site identified in this 
request. This delineation and/or jurisdictional determination may not be valid for the 
Wetland Conservation Provisions of the Food Security Act of 1985, as amended. If you 
or your tenant are United States Department of Agriculture (USDA) program 
participants, or anticipate participation in USDA programs, you should discuss the 

http://www.spa.usace.army.mil/reg/JD


 

- 2 - 
 

 

 

 

applicability of a certified wetland determination with the local USDA service center, 
prior to starting work. 
 
 You may accept or appeal this approved JD or provide new information in 
accordance with the attached Notification of Administration Appeal Options and Process 
and Request for Appeal (NAAOP-RFA).  If you elect to appeal this approved JD, you 
must complete Section II of the form and return it to the Army Engineer Division, South 
Pacific, CESPD-PDS-O, 2052B, Attn: Travis Morse, Administrative Appeal Review 
Officer, P.O. Box 36023, 450 Golden Gate Ave, San Francisco, CA 94102 within 60 
days of the date of this notice.  Failure to notify the Corps within 60 days of the date of 
this notice means that you accept the approved JD in its entirety and waive all rights to 
appeal the approved JD. 
 
 If you have any questions concerning our regulatory program, please contact Jordan 
Kemp at (719) 543-9459 or by e-mail at jordan.n.kemp@usace.army.mil.  At your 
convenience, please complete a Customer Service Survey on-line available at 
https://regulatory.ops.usace.army.mil/customer-service-survey/ 
 
 Sincerely, 
 
 
 
 
 Kara Hellige 
 Chief, Southern Colorado Branch 
   
 
Enclosure(s) 
 
Cc: Erin Bergquist, ebergquist@trccompanies.com 

https://regulatory.ops.usace.army.mil/customer-service-survey/
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1.0 Introduction 

TRC Companies, Inc. (TRC) prepared the following permit plan for Lightstar Renewables, LLC 
on behalf of NM Solar 4000, LLC, for Kelly Road (CO44) Solar Project (Project) to summarize 
the required permits for the Project. The Project includes an approximately 25-acre tract of land 
located on the Northwest and Southwest ¼ of the Northeast ¼ of Section 21, Township 24 
South, Range 9 West. The Project is located on the south side of O’Kelley Rd SE, 3.5 miles 
outside of Demings southern city limits. 

1.1 Land Use and Vegetation 

The Project site consists of undeveloped, open land that has been mostly cleared of vegetation. 
Some scattered honey mesquite bushes, grasses, and forbs exist in the Project site. The 
surrounding landscape consists of undeveloped fields and scattered residences. Based on a 
review of aerial imagery, the Project site has been left undeveloped and unused (Google Earth 
Pro 2020). 

The topography of the Project site is characterized as relatively flat with very slight gradients. 
The elevation of the Project site is approximately 4,315 feet above mean sea level. The Project 
site is located within the New Mexico Level IV Ecoregion (Griffith et al. 2006). The Chihuahuan 
Basins and Playas ecoregion is characterized by saline or alkaline soils with areas of salt flats, 
dunes, and windblown sand. The vegetation includes honey mesquite, tarbush, fourwing 
saltbush, gyp grama, and alkali sacaton. 

2.0 Biological Resources 

2.1 Wetland and Waterbodies 

Based on field observations, no wetlands or aquatic features were identified within the Project 
site. 

2.2 Floodplains 

The Project is located in Zone X, which means it is in an area of minimal flood hazard. 

2.3 Federal and State Listed Species 

The habitat assessment conducted on the site determined that there is suitable habitat for the 
Aplomado falcon, designated as a federally listed non-essential experimental population. 
However, no raptor nests were observed on site. State-listed species with the potential to occur 
within the Project Area include the common ground dove, gray vireo, reticulated gila monster, 
dune pricklypear, and the night-blooming cereus.  

The Project developer may want to consider implementation of voluntary avoidance measures 
such as conducting pre-construction surveys for nesting birds or scheduling construction to 
occur outside the primary nesting season (March 1 – July 1) to avoid potential impacts to listed 
bird species and to ensure compliance with the Migratory Bird Treaty Act.  

For the other state-listed species (reticulated gila monster, dune pricklypear, night-blooming 
cereus), no additional surveys or consultation is required as the Project is located on private 
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property. Voluntary avoidance measures such as species-specific surveys, additional 
consultation, or the development of construction-specific timing measures to limit impacts to 
these species can be implemented to avoid or minimize impacts on state-listed species.  

Therefore, no impacts on these species or their habitat are anticipated from this Project. 

3.0 Cultural Resources 

Four archaeological sites were found during pedestrian surveys of the Project site. The State 
Historic Preservation Office concurred with TRC’s recommendation that the sites were “not 
eligible” or not significant and determined that the proposed project will have no effect on 
registered cultural properties (Attachment A). 

4.0 Permitting 

4.1 Federal Permitting 

4.1.1 United States (US) Army Corps of Engineers (USACE) 

There were no wetlands or waterbodies in the Project site. TRC requested and USACE 
provided a letter stating that no permit will be required for the Project under Clean Water Act, 
Section 404 (Attachment B). 

4.1.2 U.S. Fish and Wildlife Service 

Species protected under the Endangered Species Act or Bald and Golden Eagle Protection Act 
are unlikely to be affected by the Project. Migratory birds could nest in sparsely vegetated 
areas; therefore, the Project developer may want to consider implementation of voluntary 
avoidance measures such as conducting pre-construction surveys for nesting birds or 
scheduling construction to occur outside the primary nesting season (March 1 – July 1) to 
ensure compliance with the Migratory Bird Treaty Act. 

4.1.3 U.S. Environmental Protection Agency (USEPA) National Pollutant 
Discharge Elimination System (NPDES) 

USEPA National Pollutant Discharge Elimination System (NPDES) Construction General Permit 
Notice of Intent (NOI) and Stormwater Plan (SWPPP) will be required for surface disturbance 
greater than 1 acre. An electronic submittal of a USEPA NPDES Construction General Permit 
NOI will be prepared and submitted. A SWPPP will be developed for the Project site if the 
Project is selected during the competitive selection process. 

4.2 State Permitting 

4.2.1 New Mexico State Construction and Industries Division Permit 

New construction requires a permit through the construction and industries division. A state 
building permit final application form submitted through the New Mexico Regulation & Licensing 
Department online portal if the Project is selected during the competitive selection process. 
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4.2.2 Floodplain Permit 

A floodplain development review and permit are required by Luna County and the State of New 
Mexico. The State application requires signatures from both the planning and zoning division 
and County floodplain division. The floodplain review will be conducted by the County first 
during the Conditional Use Permit process (see Section 4.3 below), then by the State of New 
Mexico. 

The Solar Project application form for the Conditional Use Permit was submitted on August 22, 
2022. The County provided the approved conditional use permit on September 20, 2022 
(Attachment C). No further action is required for the site for floodplains. 

4.2.3 New Mexico Senate Bill 84 Community Solar Act 

New Mexico’s Senate Bill 84, Community Solar Act, signed into law on April 5, 2021, outlines 
the requirements for qualifications, ownership, administration, and rulemaking around 
community solar projects. The Project has developed this permit plan as part of the competitive 
selection process. 

4.3 Local Permitting 

4.3.1 Floodplain 

A floodplain development permit application is required for both Luna County and the State of 
New Mexico. As part of the conditional use permit, floodplain requirements are reviewed for 
Project. The Solar Project application form for the Conditional Use Permit was submitted on 
August 22, 2022. The County provided the approved conditional use permit on September 20, 
2022. No further action is required for the site for floodplains. 

4.3.2 Driveways/Roadways 

Depending on Project design, a driveway or roadway permit may be required by the County. 

4.3.3 Conditional Use Permit 

A Solar Project Application or Conditional Use Permit is required for solar projects under 5 MW. 
For solar projects, the County recently adopted a new solar policy that requires submittal of the 
items in their Solar Checklist including a Solar Project application form, a project narrative, and 
the plan of development for the Conditional Use Permit. The Solar Project application form was 
submitted on August 22, 2022. The site plan and plan of development were submitted on 
September 20, 2022. The County provided the approved conditional use permit on September 
20, 2022 (Attachment C). 

4.3.4 Address Change Application 

An address change application will be required prior to state building permits and floodplain 
reviews being conducted. An address application was submitted to the County in August 2022. 
The County provided the approved address change on September 20, 2022, with the approved 
conditional use permit. 
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The Permit Matrix for permits and authorizations applicable to the Kelly Road (CO44) Solar 
Project is shown in Table 1. 
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Table 1. Permit Matrix 

Agency 
Permit, 

Approval, or 
Review 

Regulatory Trigger Recommended Assessments or 
Surveys and Timeline Status Permit Type 

Federal 

USACE –  
Las Cruces 
District 

Clean Water Act 
(CWA) – 
Section 404 

Nationwide 
Permit (NWP) or 
Individual Permit 

If required, before commencing 
activities required for the 
construction, maintenance, repair, 
or removal of any utilities or 
facilities in Waters of the U.S., 
provided the activity does not result 
in the loss of greater than one-half 
acre of Waters of the U.S. 

Documentation of coordination will 
be required in support of the 
General Construction Permit 

Wetland and Waterbody Delineation 

Pre-construction notification (PCN) 

Mitigation 

Fee: None ($100 for Individual Permit, if 
required)  

USACE provided a No 
Permit Required letter 
11/14/22 

Non-ministerial 

USEPA General 
Construction 
Stormwater 
Permit 

Will be required based on the 
USEPA General Construction 
Permit guidelines that the disturbed 
area will be greater than 1 acre. 

Develop a Stormwater Pollution 
Prevention Plan (SWPPP) 
Complete Notice of Intent (NOI) 

USEPA review of NOI can take 1 to 3 
months to process and determine if the 
application is complete 
14 days after USEPA notifies that they 
have received a complete NOI 

To be completed if the 
project is selected 
during the competitive 
selection process  

Non-Ministerial 
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Agency 
Permit, 

Approval, or 
Review 

Regulatory Trigger Recommended Assessments or 
Surveys and Timeline Status Permit Type 

State  

New Mexico 
Construction 
and Industries 
and 
Manufactured 
Housing 
Division 

Building Permit Required for new construction in 
Luna County. 

Application and fee (fee based on 
valuation of project) 
Two sets of plans 
Inspections 

30 days 

To be completed if the 
project is selected 
during the competitive 
selection process  

Ministerial 

New Mexico 
Historic 
Preservation 
Division 
Department of 
Cultural Affairs 

Section 106 – 
National Historic 
Preservation Act 
(NHPA) 
compliance 

If the Project has a federal nexus, 
the applicable federal agency is 
required to determine whether the 
Project will affect historic or 
culturally significant properties. The 
direct and indirect areas of potential 
effect vary among agencies and are 
determined by the agency involved. 

Desktop cultural resources review 
Cultural resources survey and visual 
resources assessment (if requested by 
the agency) 
Subsequent consultation 

Typically, 60-90 days 

State Historic 
Preservation Office 
(SHPO) concurrence 
was received 10/11/22.  

Non-ministerial 

 

Local – Luna County  

Luna County Address 
Application 

Once the land is purchased or 
handed over, an address 
application will be required by Luna 
County.  

Early consultation with the County is 
recommended to ensure compliance 
with new regulations. 

Approved permit 
received 9/20/22 

Ministerial 

Solar Project 
Application – 
Conditional Use 
Permit (<5mW) 
 

Project facility details and 
community involvement information 
is required for any solar project in 
Luna County. 

Need information about project design 
and community development plans.  

Approved permit 
received 9/20/22 

Non-ministerial 

 

 
Floodplain 
Review 

Luna County Zoning and Planning 
will conduct a floodplain review on 
the property and decide whether a 
floodplain permit will be necessary. 

Need address application before request 
for floodplain review 

Not required for the site Non-ministerial 
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Attachment A. State Historic Preservation Office (SHPO) 
Correspondence



STATE OF NEW MEXICO 
DEPARTMENT OF CULTURAL AFFAIRS 

HISTORIC PRESERVATION DIVISION 
 

BATAAN MEMORIAL BUILDING 
407 GALISTEO STREET, SUITE 236 

SANTA FE, NEW MEXICO 87501 
PHONE (505) 827-6320 

 
 

Michelle Lujan 
Grisham, Governor 

October 11, 2022 
 
 
Kami Cohen 
NM Solar 4000, LLC 
501 Boylston Street 
Boston, MA 02116 
Kami.cohen@lightstar.com 
 
 
Re: NM SHPO Community Solar Favorable Analysis Review for Kelly Road Solar Project, 

Luna County, NM 
  
 
Dear Ms. Cohen, 
 
 
Thank you for providing the New Mexico State Historic Preservation Division with the 
information pertaining to the above referenced community solar project.  Under the Cultural 
Properties Act (Section 18-6-8.1 NMSA 1978), the head of any state agency or department 
having direct or indirect jurisdiction over any land or structure modification which may affect a 
registered cultural property shall afford the state historic preservation officer a reasonable and 
timely opportunity to participate in planning such undertaking so as to preserve and protect, and 
to avoid or minimize adverse effects on registered cultural properties.  The Public Regulation 
Commission has indirect jurisdiction over the solar array project as part of the community solar 
act. 
 
To determine whether the proposed project will affect cultural properties listed in the State 
Register of Cultural Properties, I conducted a review of our records and the NMCRIS 
Investigation Abstract Form for NMCRIS Activity 150743 titled, Cultural Resources Survey for 
the Kelly Road (C044) Solar Facility, Luna County, New Mexico.  Based on this review, there 
are no registered cultural properties in the project area nor any known significant cultural 
properties that could be affected by physical destruction or introduction of the solar array into the 
setting. All four archaeological sites (LA 201423 – LA 201426) encountered and recorded during 
the above survey are recommended as not eligible for listing in the National Register of Historic 
Places (NRHP) by the New Mexico SHPO.  Based on this review, the proposed project will have 
no effect on registered cultural properties and could be considered a “favorable analysis.”   
 
Please do not hesitate to contact me if you have any questions. I can be reached by telephone at 
(505) 827-4040 or by email at andrew.zink@dca.nm.gov. 
 

mailto:Kami.cohen@lightstar.com
mailto:andrew.zink@dca.nm.gov


 
Sincerely, 
 

Andrew Zink 
State Archeological Permits 
and Archaeological Review 
 
 
HPD Log 118029 
 
 
 



 

 

Attachment B. U.S. Army Corps of Engineers (USACE) 
Correspondence



DEPARTMENT OF THE ARMY 
CORPS OF ENGINEERS, ALBUQUERQUE DISTRICT 

201 WEST EIGHTH STREET, SUITE 350 
PUEBLO, COLORADO 81003 

 
 
 

                           

October 4, 2022 
 
Regulatory Division 
 
SUBJECT: No Permit Required – Action No. SPA-2022-00393, Kelly Road Solar Project 
 
 
Kami Cohen 
Lightstar Renewables, LLC 
C/O NM Solar 4000, LLC 
501 Boylston Street 
Boston, MA  02116 
Kami.Cohen@lightstar.com 
 
Dear Ms. Cohen: 
 
 This letter responds to your request for a determination of Department of the Army 
permit requirements for the proposed Kelly Road Solar Project centered at approximate 
latitude 32.208918, longitude -107.774714, in Luna County, New Mexico. The work, as 
described in your letter, will consist of the construction of a solar field (enclosed). We 
have assigned Action No. SPA-2022-00393 to this project. Please reference this 
number in all future correspondence concerning the project. 
 
 Based on the information provided, we have determined that a Department of the 
Army permit is not required since the site consists entirely of uplands. However, it is 
incumbent upon you to remain informed of any changes in the U.S. Army Corps of 
Engineers (Corps) Regulatory Program regulations and policy as they relate to your 
project.  If your plans change such that waters of the U.S. could be impacted by the 
proposed project, please contact our office for a reevaluation of permit requirements. 
 
 This decision is based on an approved jurisdictional determination (JD) (attached) 
that there are no waters of the United States on the project site.  The basis for this JD is 
that the project site contains entirely uplands. A copy of this JD is also available at 
http://www.spa.usace.army.mil/reg/JD. This approved JD is valid for five years unless 
new information warrants revision of the determination before the expiration date. 
 

The delineation included herein has been conducted to identify the location and 
extent of the aquatic resource boundaries and/or the jurisdictional status of aquatic 
resources for purposes of the Clean Water Act for the particular site identified in this 
request. This delineation and/or jurisdictional determination may not be valid for the 
Wetland Conservation Provisions of the Food Security Act of 1985, as amended. If you 
or your tenant are United States Department of Agriculture (USDA) program 
participants, or anticipate participation in USDA programs, you should discuss the 

http://www.spa.usace.army.mil/reg/JD
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applicability of a certified wetland determination with the local USDA service center, 
prior to starting work. 
 
 You may accept or appeal this approved JD or provide new information in 
accordance with the attached Notification of Administration Appeal Options and Process 
and Request for Appeal (NAAOP-RFA). If you elect to appeal this approved JD, you 
must complete Section II of the form and return it to the Army Engineer Division, South 
Pacific, CESPD-PDS-O, 2052B, Attn: Travis Morse, Administrative Appeal Review 
Officer, P.O. Box 36023, 450 Golden Gate Ave, San Francisco, CA 94102 within 60 
days of the date of this notice.  Failure to notify the Corps within 60 days of the date of 
this notice means that you accept the approved JD in its entirety and waive all rights to 
appeal the approved JD. 
 
 If you have any questions concerning our regulatory program, please contact Jordan 
Kemp at (719) 543-9459 or by e-mail at jordan.n.kemp@usace.army.mil.  At your 
convenience, please complete a Customer Service Survey on-line available at 
https://regulatory.ops.usace.army.mil/customer-service-survey/ 
 
 Sincerely, 
 
 
 
 
 Kara Hellige 
 Chief, Southern Colorado Branch 
   
 
Cc: Erin Bergquist, ebergquist@trccompanies.com 
 
 
Enclosure(s) 

https://regulatory.ops.usace.army.mil/customer-service-survey/
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1.0 Introduction 

TRC Companies, Inc. (TRC) prepared the following permit plan for Lightstar Renewables, LLC 
on behalf of NM Solar 4000, LLC, for Rapp Canyon Solar Project (Project) to summarize the 
required permits for the Project. The Project is located in Grant County, New Mexico in the 
NENE ¼ and SENE ¼ of Section 1, Township 18 South, Range 13 West, the NWNW ¼ of 
Section 6, Township 18 South, Range 12 West, and the SWSW ¼ of Section 31, Township 17 
South, Range 12 West. The Project site encompassed approximately 46 acres. 

2.0 Land Use and Zoning 

2.1.1 Land Use 

The topography of the Project site is characterized as rolling hills that vary in steepness with a 
slope ranging from 3 to 8 percent on the top of the hills to 20 to 35 percent slope on the sides of 
the hills. The elevation of Project site is approximately 6,100 feet above mean sea level at the 
highest point. The Project site consists of open, forested land and based on review of aerial 
imagery, has always been undeveloped (Google Earth Pro 2021). The surrounding landscape 
consists of hilly open forested land, the residential areas of Bayard and Sana Clara, New 
Mexico, and an open pit mining operation to the east of the Project site. 

The Project site’s dominant tree species include alligator juniper, one-seed juniper, and Gambel 
oak. Catclaw mimosa is the dominant shrub in the area with blue grama and tobosa grass being 
the dominant grasses. The Project site is located within the New Mexico Level IV Ecoregion 
Chihuahuan Desert Grasslands (Griffith et al. 2006). The Chihuahuan Desert Grasslands occur 
in areas of fine-textured soils that have a higher water retention capacity. The grasslands were 
once more widespread, but due to historic heavy grazing desert shrubs invaded where the 
grass cover became fragmented. In grassland areas with lower rainfall, aerial coverage of 
grasses may be sparse, 10% or less. Some areas are now mostly shrubs as grasslands 
continue to decline due to drought, erosion, and climate change. 

2.2 Zoning and Development Plans 

The Project site is located in unincorporated Grant Count. Grant County does not have a zoning 
ordinance or solar-specific regulations (Grant County 2022). Grant County provided 
documentation that the County does not have any use or zoning regulation, therefore a 
business/property owner is allowed to operate at this property with no restrictions (Attachment 
A). 

3.0 Biological Resources 

3.1 Wetland and Waterbodies 

Based on field observations, no wetlands or aquatic features were identified within the Project 
site. 
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3.2 Floodplains 

The Project is mostly located in Zone X, which means it is in an area of minimal flood hazard. 
There are three sections of the transmission line that crosses Zone A, an area Without Base 
Flood Elevation. 

3.3 Federal and State Listed Species 

Based on the habitat assessment conducted on the site, suitable habitat for the Aplomado 
falcon and Mexican gray wolf, both non-essential experimental populations, occurs at the 
Project site. If on private land, non-essential experimental populations are treated as proposed 
species and are not protected under the Endangered Species Act.  

For the state-listed species, there is moderate quality habitat for the common ground dove and 
low-quality habitat for the gray vireo, reticulate gila monster, and spotted bat. No additional 
surveys or consultation is required as the Project is located on private property. Voluntary 
avoidance measures such as species-specific surveys, additional consultation, or the 
development of construction-specific timing measures to limit impacts on these species can be 
implemented to avoid impacts on state-listed species.  

The Project developer may want to consider implementation of voluntary avoidance measures 
such as conducting pre-construction surveys for nesting birds or scheduling construction to 
occur outside the primary nesting season (March 1 – July 1) to avoid potential impacts to listed 
bird species and to ensure compliance with the Migratory Bird Treaty Act.  

4.0 Cultural Resources 

Four archaeological sites were found during pedestrian surveys of the Project site. The SHPO 
concurred with TRC’s recommendation that the sites were “not eligible” or not significant and 
determined that the proposed project will have no effect on registered cultural properties 
(Attachment B). 

5.0 Permitting 

5.1 Federal Permitting 

5.1.1 United States (US) Army Corps of Engineers (USACE) 

There were no wetlands or waterbodies in the Project site. TRC requested and USACE 
provided a letter stating that no permit will be required for the Project under Clean Water 
Section 404 (Attachment C). 

5.1.2 U.S. Fish and Wildlife Service 

The habitat assessment conducted on the site determined that there is suitable nesting and 
habitat for the Aplomado falcon and suitable habitat for the Mexican gray wolf, both federal non-
essential experimental populations not protected under the Endangered Species Act on private 
land; however, no raptor nests were observed at the Project site and wolf den sites are not likely 
on-site due to the proximity of residential areas. Any impacts from this Project on Aplomado 
falcon and the Mexican gray wolf are anticipated to be negligible. 
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Eagles are unlikely to be impacted by the Project, but other migratory birds could nest at the 
Project site; therefore, the Project developer may want to consider implementation of voluntary 
avoidance measures such as conducting pre-construction surveys for nesting birds or 
scheduling construction to occur outside the primary nesting season (March 1 – July 1) to 
ensure compliance with the Migratory Bird Treaty Act. 

5.1.3 U.S. Environmental Protection Agency (USEPA) National Pollutant 
Discharge Elimination System (NPDES) 

USEPA National Pollutant Discharge Elimination System (NPDES) Construction General Permit 
Notice of Intent (NOI) and Stormwater Plan (SWPPP) will be required for surface disturbance 
greater than 1 acre. An electronic submittal of a USEPA NPDES Construction General Permit 
NOI will be prepared and submitted. A SWPPP will be developed for the Project site if the 
Project is selected during the competitive selection process. 

5.2 State Permitting 

5.2.1 New Mexico State Construction and Industries Division Permit 

New construction requires a permit through the construction and industries division. A state 
building permit final application form submitted through the New Mexico Regulation & Licensing 
Department online portal if the Project is selected during the competitive selection process. 

5.2.2 Floodplain Permit 

A floodplain development review and permit are required by Grant County and the State of New 
Mexico. The State application requires signatures from both the Planning and Zoning Division 
and County Planning and Mapping Department. The floodplain review has been conducted by 
the county and the State of New Mexico will review the floodplain review next. Grant County 
determined that the Project is located in Zone X, which is not located in a Special Flood Hazard 
Area. The County provided the floodplain permit December 9, 2022 (Attachment D).  

5.2.3 New Mexico Senate Bill 84 Community Solar Act 

New Mexico’s Senate Bill 84, Community Solar Act, signed into law on April 5, 2021, outlines 
the requirements for qualifications, ownership, administration, and rulemaking around 
community solar projects. The Project has developed this permit plan as part of the competitive 
selection process. 

5.3 Local Permitting 

5.3.1 Floodplain 

A floodplain development permit application is required for both Grant County and the State of 
New Mexico. The county has reviewed the site and issued a permit that determined the risk of 
building in this area. 

A floodplain permit application was submitted to the County in October 2022 and the County 
determined that the Project is located in Zone X, which is not located in a Special Flood Hazard 
Area. The County provided the floodplain permit December 9, 2022 
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5.3.2 Driveways/Roadways 

Depending on Project design, a driveway or roadway permit may be required by the County. 

5.3.3 Address Change Application 

An address change application will be required prior to state building permits and driveway 
permit applications. As the Project is located off State Highway 356, the address request cannot 
be processed until there the New Mexico Department of Transportation approved the site 
access from the highway. Site access will be identified and permitted with the New Mexico 
Department of Transportation if the Project is selected as part of the competitive selection 
process. The address change application will be submitted to the County if the Project is 
selected as part of the competitive selection process. 

The Permit Matrix for the Rapp Canyon Solar Project is shown in Table 1. 
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Table 1. Permit Matrix 

Agency 
Permit, 

Approval, 
or Review 

Regulatory Trigger Recommended Assessments 
or Surveys and Timeline Status Permit Type 

Federal 

USACE – 
Las Cruces 
District  

Clean Water 
Act (CWA) – 
Section 404 

Nationwide 
Permit 
(NWP) or 
Individual 
Permit 

If required, before 
commencing activities 
required for the construction, 
maintenance, repair, or 
removal of any utilities or 
facilities in Waters of the U.S., 
provided the activity does not 
result in the loss of greater 
than one-half acre of Waters 
of the U.S. 

Documentation of coordination 
will be required in support of 
the General Construction 
Permit (GCP) 

Wetland and Waterbody 
Delineation 

Pre-construction notification 
(PCN) 

Mitigation 

Fee: None ($100 for Individual 
Permit, if required) 

2-3 months for delineation and 
USACE consultation for No 
Permit Required or Nationwide 
Permit. Longer (1 year+ for 
Individual Permit, if required) 

USACE provided a No 
Permit Required letter 
11/14/22 

Non-ministerial 

USEPA General 
Construction 
Stormwater 
Permit 

Will be required based on the 
USEPA General Construction 
Permit (GCP) guidelines that 
the disturbed area will be 
greater than 1 acre. 

Develop a Stormwater 
Pollution Prevention Plan 
(SWPPP) 
Complete Notice of Intent 
(NOI) 

USEPA review of NOI can take 
1 to 3 months to process and 
determine if the application is 
complete 
14 days after USEPA notifies 
that they have received a 
complete NOI 

To be completed if the 
project is selected 
during the competitive 
selection process 
 

Non-Ministerial 
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Agency 
Permit, 

Approval, 
or Review 

Regulatory Trigger Recommended Assessments 
or Surveys and Timeline Status Permit Type 

State  

New Mexico 
Construction 
and Industries 
and 
Manufactured 
Housing 
Division 

Building 
Permit 

Required for new construction 
in Grant County. 

Application and fee (fee based 
on valuation of project) 
Two sets of plans 
Inspections 

30 days 

To be completed if the 
project is selected 
during the competitive 
selection process 
 

Ministerial 

New Mexico 
Department of 
Transportation  

Permit to 
Construct an 
Access or 
Median 
Opening on 
a Public 
Right-of-Way  

Required for construction or 
alteration of a driveway 
connecting to a State-
managed roadway.  

Applicant and ownership 
information 

Site Layout Map 

May require: 

• Traffic Requirements and 
Traffic Control Plan (if 
required) 

• Site Grading and Drainage 
Plan Approval 

• SWPPP Approval 

• Environment/Cultural 
Resources Clearance 

Required prior to driveway 
construction. May take up to 
30+ days.  

To be completed if the 
project is selected 
during the competitive 
selection process 

 

Ministerial 



 
 

Lightstar Renewables, LLC on behalf of NM Solar 4000, LLC │Rapp Canyon Solar Project January 2023 
Permitting Plan 7 

Agency 
Permit, 

Approval, 
or Review 

Regulatory Trigger Recommended Assessments 
or Surveys and Timeline Status Permit Type 

New Mexico 
Department of 
Game and 
Fish 

State 
Threatened 
and 
Endangered 
Species 
Consultation 

If state-listed species could be 
impacted by Project 
implementation, consultation 
may be needed. 
Project-specific element 
occurrence records for 
protected species and 
sensitive habitats can be 
obtained from the Natural 
Heritage New Mexico. 

Suitable Habitat Assessment 
Inquiry of Element Occurrence 
Data (fee: $200 + pro-rated fee 
based on number of element 
occurrences provided) 
Species-specific surveys 

60-90 days 

As the Project is on 
private property no 
further action is 
required. 
 

Non-ministerial 

 

New Mexico 
Historic 
Preservation 
Division 
Department of 
Cultural Affairs 

Section 106 
– National 
Historic 
Preservation 
Act (NHPA) 
compliance 

If the Project has a federal 
nexus, the applicable federal 
agency is required to 
determine whether the Project 
will affect historic or culturally 
significant properties. The 
direct and indirect areas of 
potential effect vary among 
agencies and are determined 
by the agency involved. 

Desktop cultural resources 
review 
Cultural resources survey and 
visual resources assessment 
(if requested by the agency) 
Subsequent consultation 

Typically, 60-90 days 

State Historic 
Preservation Office 
(SHPO) concurrence 
was received 11/3/22. 

Non-ministerial 
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Agency 
Permit, 

Approval, 
or Review 

Regulatory Trigger Recommended Assessments 
or Surveys and Timeline Status Permit Type 

New Mexico 
Department of 
Transportation 

Permit to 
Construct an 
Access or 
Median 
Opening on 
a Public 
Right-of-Way 

Required for construction or 
alteration of a driveway 
connecting to a State-
managed roadway. 

Applicant and ownership 
information 
Site Layout Map 
May require: 
• Traffic Requirements and 

Traffic Control Plan (if 
required) 

• Site Grading and Drainage 
Plan Approval 

• Stormwater Pollution 
Prevention Plan (SWPPP) 
Approval 

• Environment/Cultural 
Resources Clearance 

Required prior to driveway 
construction. May take up to 
30+ days. 

To be completed if the 
project is selected 
during the competitive 
selection process 
 

Ministerial 

Local – Grant County  

Grant County Address 
Application 

Once the land is purchased or 
handed over, an address 
application will be required by 
Grant County.  

Early consultation with the 
County is recommended to 
ensure compliance with new 
regulations. 

To be completed if the 
project is selected 
during the competitive 
selection process and 
the New Mexico 
Department of 
Transportation permit 
approved. 
 

Ministerial 
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Agency 
Permit, 

Approval, 
or Review 

Regulatory Trigger Recommended Assessments 
or Surveys and Timeline Status Permit Type 

 
Floodplain 
Review 

Grant County Zoning and 
Planning will conduct a 
floodplain review on the 
property and decide whether a 
floodplain permit will be 
necessary. 

Need address application 
before request for floodplain 
review 

Floodplain permit 
submitted 10/31/22. 
The County provided 
the floodplain permit 
December 9, 2022. 

Non-ministerial 

 

 
Driveway 
permit 

If the project connects to 
county roads, a driveway 
permit will be required.  

Driveway permit application To be completed if the 
project is selected 
during the competitive 
selection process 

Ministerial 
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Attachment A. Grant County Correspondence



1

Bergquist, Erin

From: darrey@grantcountynm.gov
Sent: Wednesday, November 16, 2022 10:04 AM
To: Bergquist, Erin; Young, Jesse
Cc: 'Kami  Cohen'
Subject: RE: [EXTERNAL] FLOOD PLAIN RECEIPT

This is an EXTERNAL email. Do not click links or open attachments unless you validate the sender and know 
the content is safe.  
 
ALWAYS hover over the link to preview the actual URL/site and confirm its legitimacy. 

 
Properties located in Grant County do not have any use or zoning regulations; therefore, a business/property 
owner is allowed to operate at this property with no restrictions. If you have any questions, please feel free to 
contact me.  
 
Please keep in mind that Grant County may be adopting policies and an Ordinance/Resolution for Solar facilities in the 
next few months. This may involve a separate permit and/or project review process. Please contact us prior to 
Construction.  
 
 
Daniel Arrey | Grant County | Planning/GIS Specialist 
Planning & Community Development|Mapping|GIS 
Office:  575-574-0037  
Email:  darrey@grantcountynm.gov 
Grant County Administration Center 
1400 Highway 180 E. 

                                Silver City, New Mexico 88061 
 
Confidentiality Notice: This e-mail, including all attachments is for the sole use of the intended recipient(s) and may contain confidential and 
privileged information, including attorney-client privileged information. Any unauthorized review, use, disclosure or distribution is prohibited. 

If you are not the intended recipient, please contact the sender and destroy all copies of this message 
 

From: Bergquist, Erin <EBergquist@trccompanies.com>  
Sent: Wednesday, November 16, 2022 9:58 AM 
To: darrey@grantcountynm.gov; Young, Jesse <JYoung@trccompanies.com> 
Cc: 'Kami Cohen' <Kami.Cohen@lightstar.com> 
Subject: RE: [EXTERNAL] FLOOD PLAIN RECEIPT 
 
Daniel, 
Thanks for the update. 
 
As a follow-up, are you able to provide an email documentation as well, that no other land use, zoning or CUP/SUP 
permits would be required for the project? 
 
Thanks, 
Erin 
 



 

 

Attachment B. State Historic Preservation Office (SHPO) 
Correspondence



STATE OF NEW MEXICO 
DEPARTMENT OF CULTURAL AFFAIRS 

HISTORIC PRESERVATION DIVISION 
 

BATAAN MEMORIAL BUILDING 
407 GALISTEO STREET, SUITE 236 

SANTA FE, NEW MEXICO 87501 
PHONE (505) 827-6320 

 
 

Michelle Lujan 
Grisham, Governor 

November 3, 2022 
 
Kami Cohen 
Development Manager 
Lightstar 
Kami.cohen@lightstar.com 
 
 
Re: Rapp Canyon Solar Project (HPD Log #118265) 
 
Dear Ms. Cohen: 
 
Thank you for providing the New Mexico State Historic Preservation Division with the cultural resources 
survey report, Cultural Resources Survey for the Rapp Canyon Solar Facility, Grant County, New Mexico 
for the Rapp Canyon community solar project.  Under the Cultural Properties Act (Section 18-6-8.1, 
NMSA 1978), the head of any state agency or department having direct or indirect jurisdiction over any 
land or structure modification which may affect a registered cultural property shall afford the state 
historic preservation officer a reasonable and timely opportunity to participate in planning such 
undertaking so as to preserve and protect, and to avoid or minimize adverse effects on registered cultural 
properties.  The Public Regulation Commission has indirect jurisdiction over the solar array project as 
part of the community solar act. 
 
I have completed my review of the report and I agree with the findings.  The two recorded archaeological 
sites LA 201704 and LA 201705 are not eligible for listing in the National Register of Historic Places or 
the State Register of Cultural Properties.  Additionally, the report notes that there are no registered 
cultural properties in the project area that could affected by either physical destruction or by the 
introduction of the solar array into the setting. Based on this review, the proposed project will have no 
effect on registered cultural properties and signifies a favorable analysis. 
 
Please do not hesitate to contact me if you have any questions. I can be reached by telephone at (505) 
(505) 827-4064 or by email at michelle.ensey@dca.nm.gov. 
 
Sincerely, 
 
 
 
Michelle M. Ensey 
Deputy State Historic Preservation Officer   
 & State Archaeologist 
 
 
 
 
 

mailto:Kami.cohen@lightstar.com
mailto:michelle.ensey@dca.nm.gov


 

 

Attachment C. U.S. Army Corps of Engineers (USACE) 
Correspondence 



DEPARTMENT OF THE ARMY 
CORPS OF ENGINEERS, ALBUQUERQUE DISTRICT 

200 E. GRIGGS AVE. 
LAS CRUCES, NM 88001-3516 

November 14, 2022 

Regulatory Division 

SUBJECT: No Permit Required – Action No. SPA-2022-00439, Rapp Canyon Solar 
Project AJD 

Kami Cohen 
NM Solar 4000, LLC 
501 Boylston St. 
Boston, MA  02116 

Dear Ms. Cohen: 

This letter responds to your request for a determination of Department of the Army 
permit requirements for the proposed Rapp Canyon Solar Project AJD located at 
approximately latitude 32.776318, longitude -108.132477, in Grant County, New 
Mexico.  The work, as described in your will include the construction of solar energy 
infrastructure within a study area measuring approximate 46-acres.  We have assigned 
Action No. SPA-2022-00439 to this project. Please reference this number in all future 
correspondence concerning the project. 

Based on the information provided, we have determined that a Department of the 
Army permit is not required since the project would not result in the discharge of 
dredged/fill material into waters of the United States as the site consists entirely of 
uplands.  However, it is incumbent upon you to remain informed of any changes in the 
U.S. Army Corps of Engineers (Corps) Regulatory Program regulations and policy as 
they relate to your project.  If your plans change such that waters of the U.S. could be 
impacted by the proposed project, please contact our office for a reevaluation of permit 
requirements. 

This decision is based on an approved jurisdictional determination (JD) (attached) 
that there are no waters of the United States on the project site.  The basis for this JD is 
that the project site contains entirely uplands.  A copy of this JD is also available at 
http://www.spa.usace.army.mil/reg/JD.  This approved JD is valid for five years unless 
new information warrants revision of the determination before the expiration date. 

The delineation included herein has been conducted to identify the location and 
extent of the aquatic resource boundaries and/or the jurisdictional status of aquatic 
resources for purposes of the Clean Water Act for the particular site identified in this 
request. This delineation and/or jurisdictional determination may not be valid for the 
Wetland Conservation Provisions of the Food Security Act of 1985, as amended. If you 

http://www.spa.usace.army.mil/reg/JD


 

- 2 - 
 

 

 

 

or your tenant are United States Department of Agriculture (USDA) program 
participants, or anticipate participation in USDA programs, you should discuss the 
applicability of a certified wetland determination with the local USDA service center, 
prior to starting work. 
 
 You may accept or appeal this approved JD or provide new information in 
accordance with the attached Notification of Administration Appeal Options and Process 
and Request for Appeal (NAAOP-RFA).  If you elect to appeal this approved JD, you 
must complete Section II of the form and return it to the Army Engineer Division, South 
Pacific, CESPD-PDS-O, 2052B, Attn: Tom Cavanaugh, Administrative Appeal Review 
Officer, P.O. Box 36023, 450 Golden Gate Ave, San Francisco, CA 94102 within 60 
days of the date of this notice.  Failure to notify the Corps within 60 days of the date of 
this notice means that you accept the approved JD in its entirety and waive all rights to 
appeal the approved JD. 
 
 I am forwarding a copy of this letter to Erin Bergquist with TRC Companies.   
 
 If you have any questions concerning our regulatory program, please contact me at 
(575) 652-3709 or by e-mail at Reid.A.Riley@usace.army.mil.  At your convenience, 
please complete a Customer Service Survey on-line available at 
https://regulatory.ops.usace.army.mil/customer-service-survey/ 
 
 Sincerely, 
 
 
 
 
 Reid Riley 
 Regulatory Project Manager 
   
 
Enclosure(s) 

1. Approved AJD 
2. Approved AJD appeals form 

https://regulatory.ops.usace.army.mil/customer-service-survey/
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